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Current Topics. 

The resignation of the Hon. Morgan J. 
O’brien from the Supreme Court Bench in 
the First Department, which was announced 
not long ago, deprives that department of one 
of its most useful, learned and industrious 
members. Justice O’Brien still had a num- 
ber of years to serve, his term not expiring 
until 1915. For nearly twenty years he has 
served the people of this State, having sat in 
both the Trial and Special Terms, and from 
the time of its organization in the Appellate 
Division, having been re-elected upon the ex- 
piration of his first term, without opposition. 
Upon the death of Presiding Justice Van 
Brunt, Justice O’Brien was appointed Pre- 
siding Justice in the First Department, and 
@had thus continued up to the time of his 
resignation. 































































































This is but a mere bald state 
ment of Justice O’Brien’s connection with 
the Supreme Court, but the period covered is 
long and the service rendered arduous and 
extremely valuable. Our contemporary and 
namesake, the New York Law Journal, in 
the course of a brief appreciation of Justice 
O’Brien’s services, said: ‘“ No man who has 
sat on the bench in the State of New York 
has enjoyed more perfect confidence and re- 
spect; no official has ever aroused more of 
the element of personal affection among those 
who came in contact with him only officially. 
As to Judge O’Brien’s character and ability 

















































there are no dissenting voices and no halting 
or half-hearted opinions. He will find as he 
re-enters the profession an unbroken assembly 
of devoted friends.” Every word of this is 
true; the resignation of perhaps no Judge in 
any Department would have caused greater 
regret, for everywhere his high probity, dis- 
tinguished ability as a lawyer and jurist, his 
uniform urbanity, his conscientiousness and 
sense of fairness to all litigants, are fully 
recognized. While his decision to leave 
the Bench is learned with sincere regret, 
there are none but the best of wishes for his 
success at the Bar, which he rejoins after a 
score of years spent as a jurist. No doubt, 
Justice O’Brien feels that he has fully paid 
any obligation he may have assumed when he 
went on the Bench, and that he is now free to 
resume practice. As to this there can be no 
question. That his abilities will, in private 
practice, command much larger emoluments 
than the State has paid him, is certain, and 
after all, a man’s first duty is to himself and 
his family. The Bar and the public, while 
recognizing the propriety of Justice O’Brien’s 
course, and wishing him the fullest measure 
of success, greatly regret that he was unable 
to see his way clear to remain on the Bench, 
which he has done so much to adorn and ele- 
vate. 


An important decision declaring the rights 
of stockholders of a corporation to partici- 
pate in all subscriptions to increases of cap- 
ital stock of the corporation has been handed 
down recently by the New York Court of 
Appeals. It was in the action of William E. 
D. Stokes against the Continental Trust 
Company of the city of New York. The 
company increased its capital from $500,000 
to $1,000,000 and then voted to sell the in- 
crease to Blair & Co., private bankers of New 
York city, for $450 a share. Blair & 
Co. represented Marshall Field and others of 
Chicago. Stokes owned 221 shares of the 
stock and voted for the increase, but voted 
against the resolution granting all of the stock 
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to Blair & Co., insisted that he should be al- 
lotted his pro rata share of the new stock at 
par. The trial court found that Stokes was en- 
titled to his share of the stock at par and 
assessed his damages at $99,450. The Ap 
pellate Division reversed the Trial Term, 
and now the Court of Appeals reverses the 
Appellate Division, though modifying the 
rule of damages by awarding Stokes $22,100, 
being the difference between the price he 
would have had to pay for the stock—$450, a 
share—which was the price to Blair & Co., 
and the market value of the stock on the day 
of the sale to Blair & Co., which was $550. 
Judge Vann wrote the prevailing opinion of 
the Court, which was concurred in by the 
Chief Judge and Judges Werner and Hiscock. 
Judge Haight wrote a dissenting opinion, 
which was concurred in by Judge Willard 
Bartlett. Judge O’Brien did not sit. 
Vann in the majority opinion said: 


Judge 


“The subject is not regulated by statute and the 
question presented has never been directly passed 
upon by this court. The issue of the new stock and 
the sale thereof to Blair & Co. was not only a trans- 
fer to them of one-half of the voting power of the 
old stockholders, but also an equitable right of one- 
half of the surplus which belonged to them. The 
new stock belonged to the stockholders as an in- 
herent right by virtue of their being stockholders, to 
be shared in proportion upon paying its par value, 
on the value per share fixed by vote of a majority 
of the stockholders as ascertained by a sale at public 
auction. While the corporation could not compel 
Stokes to take new shares at any price, since they 
were issued for money and not for property, it could 
not lawfully dispose of those shares without giving 
him a chance to get his proportion at the same price 
that outsiders got theirs. 
to one share of the new stock for each share owned 


He had an inchoate right 


by him of the old stock, provided he was ready to 
pay the price fixed by the stockholders. If so situ- 
ated that he could not take it himself, he was en- 
titled to sell the right to one who could, as is fre- 
quently done. Of course there is a distinction where 
the new stock is issued for property, but that is not 
this case.” The court concludes: 

“We are thus led to lay down the rule that a 
stockholder has an inherent right to a proportion- 
ate share of new stock issued for money only and 
not to purchase property for the purposes of the 
corporation or to effect a consolidation, and while 
he can waive that right, he cannot be deprived of it 





without his consent except. when the stock is issued 
at a fixed price not less than par, and if-he is given 
tne right to take at that price in proportion to his 
holding, or in some other equitable way that will 
enable him to protect his interest by acting on his 
own judgment and using his own resources. This 
rule is just to all, and tends to prevent the tyranny 
of majorities, which needs restraint, as well as vir- 
tual attempts at blackmail by small minorities 
which should be prevented.” 


? 


The National Congress on Uniform Di- 
vorce Laws met on the 13th, 14th and 15th of 
November in the city of Philade!phia, being 
welcomed to the City of Brotherly Love by 
Director Coplin on behalf of the Mayor, who, 
owing to illness, was unable to attend. Gov. 
Pennypacker presided. Without unnecessary 
loss of time the Congress took up the con- 
sideration of the proposed Uniform Statute 
tegulating the Annulment of Marriage and 
Divorce, submitted for its consideration by 
Walter George Smith, Esq., chairman of the 
committee on Resolutions. The draft was 
not identical with that already published in 
the Journal. Since that time a number of 
changes have been made by the committee. 
According to our contemporary, the Legal In- 
telligencer, the draft submitted was approved 
by the Congress, and was adopted in its en- 
tirety, with some verbal and a few substantial 
changes. Section 10, relating to service by 
publication, was omitted, it being thought by 
the Congress that sections 7, 8 and 9 con- 
tained sufficient detail their 
wishes on the subject. sub-section 


indicate 
Section 
d, was amended by striking out. “ indignities 
to the person, threats,” 


to 


3, 
ete., as a ground for 
divorce, so that the sub-section reads “ Ex- 
treme cruelty, on the part of either husband 
or wife, such as to endanger the life or health 
of the other party or to render cohabitation 
unsafe.” 

The act as finally adopted will be published 
in full in a succeeding issue. 


A somewhat notable inovation has been 
made by the New York State Reporter with 
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regard to the method of reporting decisions of 
the Court of Appeals without opinions. 
Heretofore only the nature of the appeal and 
a reference to the report in the court below 
have been given ; hereafter there will be added 
to the record of the decision a statement of the 
nature of the action or proceeding; the cases 
will then be indexed under the proper heads. 
This addition will be found particularly use- 
ful where the court has affirmed on the opin- 
ion of the court below. The change is one 
distinctly in the interest of the profession and 
is certain to be appreciated by the lawyers of 
the State. 


















































An interesting holding on the question of 
the admissibility of evidence of experiments 
is contained in Tackman v. Brotherhood of 
American Yeomen, 160 Northwestern Re- 
porter, 350. The action was on a mutual 
benefit certificate, and the association de- 
fended on the ground that insured had com- 
mitted suicide. 









































The only facts shown were 
that deceased went to his barn to get his team, 
and in about an hour was found dead, sus- 
pended by the neck from a tie strap attached 
toa bridle hanging on a peg where deceased 
usually hung his harness. At the trial a wit- 
ness testified that he had hung a bridle with a 







































































js tie strap attached on the peg, throwing the 
yy gue strap over the peg in the usual manner, 
sy 0 as to leave it hanging down, and by a series 
n- qo experiments found that, if he walked to- 
ie wards the bridle and stumbled and fell with 
on Mis head in a loop formed by the strap, it was 
‘eg gutawn around his neck in euch a way that it 
for raught or drew over itself, and would have 
zy. JPhoked him had he not regained his balance. 
ll he witness was a man of about the same 
ith @reight and height as deceased, and a num- 
‘on ger of experiments showed that the result 
entioned ensued about three times out of 
hed our. This evidence was held to be admissi- 
le as throwing light upon the manner in 
rhich the death might have occurred. 
peen §@ Considerable light is thrown upon the con- 


titutional requirement as to legislation rela- 














tive to the separation of the races in public 
conveyances by three cases recently decided 
in Florida. In the first case (State v. Patter- 
son, 39 Southern Reporter, 398) the court 
holds that a statute requiring street car com- 
panies to provide separate compartments for 
the races, and prohibiting persons of either 
race from occupying the compartment set 
apart for the other race, but providing that 
the act shall not apply to colored nurses hav- 
ing the care of white children or,sick white 
persons, is void for discrimination. In the 
subsequent cases of Crooms v. Schad, 40 
Southern Reporter, 497, and Patterson v. 
Taylor, 40 Southern Reporter, 493, two city 
ordinances containing much the same pro- 
visions, one of which, however, excepting all 
nurses from its provisions while the other con- 
tained no exception whatever, were upheld. 


The opinion of the Superior Court of 
Pennsylvania in Patterson v. Wyoming Val- 
ley District Counsel is of unusual importance. 
The court holds that where the decree of a 
court enjoining a labor organization and its 
members from maintaining a boycott has been 
disobeyed, the officers may be compelled to 
produce the books and records in contempt 
proceedings, and that such proceedings are 
civil in their nature, and not criminal, within 
the meaning of the federal and State consti- 
tutions. The court further holds that the 
individual members of an unincorporated 
labor organization are in much the same posi- 
tion as the members of a business partner- 
ship, and may be punished for a contempt 
committed by the organization. 





3 O: 


A vendor who, at the time of contracting to sell 
real estate, has not perfected his title to it, is held, 
in Wells, F. & Co. v. Page (Or.), 3 L. R. A. (N. 8S.) 
103, to have no right to claim a forreit deposited by 
the vendee to secure performance on his part, upon 
the latter’s repudiation of the contract before the 
time for performance arrives, unless he shows that 
he has perfected his title so as to be in a position to 
perform his own agreement. 
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Primary Reform. 


How to “ BREAK AND Bounce Bosses” AND SELECT 
LEADERS. 


Every wise and brave man, who is seeking a nomi- 
nation for an office either high or low, will gladly 
pledge himself to endeavor to eradicate bossism. 

“T have been thundering in private places,” says 
the voter, “against these bosses in my own party 
organization for years in vain and without avail. 
For if they had heard of if, they would have stricken 
my name frorg all rolls of committees and delegates, 
thus throwing me ‘down and out’ of all participa- 
tion in local politics. In election after election, I 
have voted by secret ballot against their creatures, 
to prove and proclaim to the whole wide world by the 
fact of my vote that I will never submit to their 
dictation. Ultimately, I shall ask for a chance to 
nominate all candidates for public office and public 
trust, abolishing all conventions and all contribu- 
tions. For the present, so as to drive in the thin 
edge of the wedge, I demand only a way to exercise 
my power and authority to nominate directly all can- 
didates for places in my own party organization. I 
will exercise my own brains and execute my own 
judgment in my own political affairs, just as I do 
in my own religious, social, professional and business 
affairs, without any suggestions, tickets or petitions 
made by ‘ nominators,’ ‘sponsors’ or other kinds of 
boss. In a word and finally,” says the voter, “I 
am determined to retire these tyrants from this 
bossing business, or else I shall let them do my vot- 
ing, as well as my nominating, thus saving the taxes 
spent for elections and admit that if these bosses be 
brushed behind, wisdom will die! ” 

Such a candidate should at the earliest oppor- 
tunity and occasion disclose his discovered plan for 
the destruction of bossism so that the voters, instead 
of these bosses, shall construct and engineer the 
party county machine. He could, say, advise this 
plan, which would apply equally to all the parties. 
To-let every voter be his own boss (illustrating by 
our populous county of New York), it will be neces- 
sary to reform the primary election law in some 
respects. For instance, by making registration days 
in August and September, and a nomination day, a 
primary election day and a reorganization day in 
September, besides the registration days in Octo- 
ber and the general election day in November. The 
ballots shall be prepared, printed and placed in each 
of the 1,500 polling places in this county, not by 
these bosses, as these worthies are permitted to do 
by the present primary election law, but exclusively 
by the Board of Elections, shall be cast secretly and 
shall be cast, not in these bosses’ political headquart- 





ers, but in the official poll!ng places. On nomination 
day, the voter shall repair to the polling place in his 
own election district and, on ballots properly titled 
and containing the names and addresses of all 
(probably 275) enrolled electors of his own party 
in his election district, secretly vote-mark to nomi- 
nate as candidates the proportionate numbers of 
members for his Assembly district general commit- 
tee and of delegates‘for the respective conventions to 
which his election district would be entitled—prob- 
ably: one for city convention; two for borough, 
county and judiciary conventions; three for Congres- 
sional convention; four for Senatorial 
tion; five for Assembly convention; and ten 
for his Assembly district general commitiee, 
On primary election day he shall again repair 
to his polling place, and on_ ballots properly 
titled and containing the names and addresses of all 
those who were nominated for his general committee 
and for his several conventions, secretly vote-mark 
to elect the specified number. On _ reorganization 
day, he shall again repair to his polling place and, 
on ballots properly titled and containing the names 
and addresses of all (probably 250) the elected gen- 
eral committeemen, secretly vote-mark to elect a 
chairman, a secretary and a treasurer for his gen- 
eral committee. The 35 elected chairmen 
trict leaders) shall be the executive (or county) 
committee. The executive members shall annually 
in September nominate and elect their chairman (or 
county leader) and always decide their resolutions, 
when involving measures, methods, money or men, 
exclusively by secret ballot, and their election and 
resolutions shall be inoperative until referred to and 
approved by a majority of all the 35 Assembly dis- 
trict general committees. The members of each As- 
sembly district general committee and the delegates 
of each convention shall make their decisions on 
resolutions and their nominations and elections ex- 
clusively by secret ballot. 

“This reform,’ brazenly answer these bosses to 
such murmurs of hundreds of thousands of complain- 
ing voters, “if embedded in the State statutes or even 
merely allowed by a party rule, might break and 
keep broke both our slate and treasury, might with- 
draw from us—your monarehs—the initiative in the 
making of the men that engineer the party machine 
and might restore the source and control of all gov- 
ernmental power and authority in your State, county 
and district politics to the hands, heads and hearts 
of you so-called sovereign voters. We advisedly say 
‘might,’ because we modestly confess that, even if 
this reform were made the rule or law, we would 
beat you at it anyway and remain and continue, as 
we have been, the self-constituted, self-perpetuating, 
self-sufficient, self-conceited, self-willed, irrespon- 


conven- 


(or dis- 
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sible, autocratic, presumptious and arbitrary coterie 
in control, gobbling and gluttoning all the political 
plums, without your consent and against your will!” 
Yours truly, 
WILLIAM HENRY Knox. 
No. 42 West 120th St., August, 1906. 
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The Power of Municipal Corporations to 
Make Special Assessments for Local Im- 
provements. 

1. Introductory.—The annual cost of outlays for 
public highways and sanitation (streets and sewers) 
in the largest one hundred and seventy-five cities of 
the United States is about seventy-seven million dol- 
lars. This includes permanent improvements only, 
and not current expenses for maintenance and re- 
pairs. The annual collections of special assessments 
for outlays for highways and sanitation in the same 
cities are about twenty-seven million dollars, or 
about thirty-five per cent. of the total revenues that 
must be provided for such outlays. Special assess- 
ments for other local improvements are annually col- 
lected to the amount of about six million dollars, 
making the total collections of special assessments 
about thirty-three million dollars for the largest one 
hundred seventy-five cities. (Reports of United 
States Census Bureau.) 

%. This kind of municipal revenue is usually known 
as “special assessments,” but sometimes as “ local 
assessments,” and occasionally as “ special taxes” or 
“local taxes.” Some confusion has arisen from the 
use of the words “assessment” and “ assessments.” 
An assessment is an assessed valuation of taxable 
property. It is a preliminary step in the imposition 
of general taxes, or ad valorem taxes, or “ taxes 
proper,” and has properly nothing to do with a 
special assessment for a local improvement. Some- 
times, however, a special assessment is referred to 
simply as an “assessment.” 

3. Nature of the improvements.—Valid special as- 
sessments have been levied for the following local 
improvements: 







































(1) The purchase of land for the opening or ex- 
tension of streets. M’Masters v. the Commonwealth 
(1834), 3 Watts (Pa.), 292; Sutton’s Heirs v. City 
of Louisville (1837), 35 Ky. (5 Dana), 28; Nichols 
v. Bridgeport (1854), 23 Conn. 189; In the Matter 
of Dorrance Street (1856), 4 R. I. 230; Garrett v. 
City of St. Louis (1857), 25 Mo. 505; Uhrig v. City 
of St. Louis (1869), 44 Mo. 458; Brooks v. City of 
Baltimore (1878), 48 Md. 265; Raymond v. Cleve- 
land (1885), 42 Ohio St. 522. 

(2) For grading streets. Weeks v. City of Mil- 
waukee (1860), 10 Wis. 186; Dorgan v. City of 
Boston (1866), 12 Allen (Mass.), 223; Graham v. 

















City of Paterson (1875), 37 N. J. Law, 380; Vil- 





lage of Passaic v. the State (1875), 37 N. J. Law (8 
Vroom), 538; State v. Mayor of Paterson (1880), 
42 N. J. Law, 615. 

(3) For macadamizing streets. City of Lexington 
v. McQuillan’s Heirs (1840), 9 Dana (Ky.), 513; 
City of St. Joseph _v. Anthony (1860), 30 Mo. 537; 
Hines v. City of Leavenworth (1865), 3 Kan. 186. 

(4) For the construction of street pavements. 
People v. Mayor of Brooklyn (1851), 4 N. Y. 419; 
Williams v. City of Detroit (1853), 2 Mich. 560; 
Henderson v. City of Baltimore (1855), 8 Md. 352; 
Schenley v. City of Allegheny (1855), 25 Pa. St. (1 
Casey) 128; Hill v. Higdon (1856), 5 Ohio St. 243; 
Howard y. First Independent Church (1862), 18 Md. 
451; Falch v. People (1881), 99 Ill. 137; Barber 
Asphalt Paving Company v. Gogreve (1889), 41 La. 
Ann. 251. For repaving streets. State v. Mayor of 
Newark (1874), 37 N. J. Law, 415. In Pennsyl- 
vania, although special assessments may be levied 
for the original paving of a street, local assessments 
for repaving a street are unconstitutional and void. 
Hammett v. Philadelphia (1870), 65 Pa. 146. 

(5) For the construction of sewers. Stroud v. 
City of Philadelphia (1869), 61 Pa. St. 255; Me- 
Chesney v. Village of Hyde Park (1891), 28 N. E. 
1102 (official citation could not be obtained). 

(6) For the construction of drainage ditches. 
Tide-Water Company v. Coster (1866), 18 N. J. Eq. 


518; State v. Board of Commissioners (1879), 8 
Neb. 124. 
(7) For the construction of sidewalks. Howe v. 


Cambridge (1874), 114 Mass. 388; Scott County v. 
Hinds (1892), 50 Minn. 204. When sidewalks are 
constructed, the abutting estates must, from the 
nature of the work, be benefited, and a tax to the 
amount of a definite portion of the expense may be 
charged upon the abutters in just proportions. Howe 
v. Cambridge (1874), 114 Mass. 388. 

(8) For widening streets. Masonic Building As- 
sociation v. Brownell (1895), 164 Mass. 306. For 
graveling streets. Palmer v. Stumph (1868), 29 Ind. 
329. For “shelling” streets. Connor v. City of 
Paris (1894), 87 Tex. 32. - For general street im- 
provements. Smith v. Aberdeen Corporation (1853), 
25 Miss, (3 Cushm.) 458; State v. District of St. 
Louis County (1895), 61 Minn. 542. For vacating 
streets. An assessment of special benefits may be 
made as well for the cost of vacating a street as for 
opening a street. In re Vacation of Center Street 
(1887), 115 Pa. St. 247. 

4. In New York, it is held to be within the power 
of the legislature to impose a special assessment or 
other tax upon a locality for any purpose deemed 
proper. Litchfield v. Vernon (1869), 4 N. Y. 123. 


For instance, to supply the deficiencies in the public 
revenues caused by the failure on the part of the 
owners of the land assessed to pay a former special 
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assessment which was declared void. Spencer v. Mer- 
chant (1885), 100 N. Y. 585. The judgment in this 
case was affirmed by the Supreme Court of the 
United States. Spencer v. Merchant (1888), 125 U. 
S. 345. A special assessment was sustained which 
had been levied in part for the cost of compensating 
a railroad company for abandoning the use of under- 
ground transportation by steam and substituting 
surface transportation by horse-power. Litchfield v 
Vernon (1869), 4 N. Y. 123. : 

5. Advisability—The advisability of making the 
improvement is within the discretion of the authori- 
ties designated by the legislature and is not subject 
to inquiry by the courts. In the enforcement of a 
special assessment for the construction of a sewer, 
proof that certain lots might have been more advan- 
tageously drained by the gravity system is inadmis- 
sible. McChesney v. Village of Hyde Park (1891), 
- 28 N. E. 1102. 

6. Territorial jurisdiction of officers making spe- 
cial assessments. It is not necessary that the terri- 
tory over which the authorities have jurisdiction to 
levy special assessments shall be coextensive with 
any municipality or other political subdivision of the 
State. Special assessments may be made by a com- 
mission having jurisdiction over three towns. Dun- 
ham vy. the People (1880), 96 Til. 331. When a 
street improvement is made by a city extending to 
the city limits, and a special assessment for benefits 
includes property just outside the city limits, the 
burden is valid, because it is held not to be a tax, 
but an assessment of benefits. Brooks v. City of 
Baltimore (1878), 48 Md. 265. 

7. Procedure.—The statutes of the State must be 
followed in the levying and enforcement of special 
assessments. City. of Lexington v. McQuillan’s 
Heirs (1840), 9 Dana (Ky.), 513; Henderson v. 
City of Baltimore (1855), 8 Md. 352; Wright v. 
City of Chicago (1867), 46 Ill. 44; Litchfield v. 
Vernon (1869), 4 N. Y. 123; Village of Hyde Park 
v. Spencer (1886), 118 Ill. 446. Land may be taken 
for the opening of a street, and the amount of benefit 
arising to other land belonging to the same owner 
may be deducted from the value of the land taken 
and only the difference paid to the owner. Garrett 
v. City of St. Louis (1857), 25 Mo. 505. Courts 
have nothing to do with the expediency of statutes 
which permit special assessments without the consent 
of the persons interested. City of St. Joseph v. 
O’Donoghue (1861), 31 Mo. 345. 

8. Amount raised.—The amount of money sought 
to be raised by the levy of a special assessment for 
a local improvement is: 

(1) Usually the total cost of the improvement. 

(2) Sometimes two-thirds or some other fraction 
of the cost, either a specified fraction or a determin- 
able fraction. 








9. Whether the total or’a part only of the cost of 
a local improvement shall be raised by special as. 
sessment is a question not subject to review by the 
courts. | When the legislature provides that there 
shall be a division of the assessment for benefits be- 
tween the city at large and the adjoining property 
owners, it may also limit the charge against the city 
to ten per cent. of the total and require at least 
ninety per cent. to be levied against the adjoining 
owners. Uhrig v. City of St. Louis (1869), 44 Mo, 
458. In New Jersey, even when a statute imposes 
only a part (such as two-thirds) of the cost of re. 
paving a street on the owners of lots fronting on 
that part of the street repaved, the statute must 
also provide that the special assessment on each lot 
shall not exceed the benefit to that lot, or the statute 
is unconstitutional. State v. Mayor of Newark 
(1874), 37 N. J. Law, 415. 

10. Sometimes there is a preliminary special as- 
sessment of a certain per cent. of the estimated cost 
and then a subsequent special assessment of the re- 
mainder of the actual cost. When an estimate of 
the cost of an improvement is made, and subse- 
quently the contract is let, a preliminary special as- 
sessment may even then be made, if it be in accord- 
ance with the statute, to the amount of eiglity-five 
per cent. of the estimated cost, without ‘regard to the 
price named in the contract. State v. District of St. 
Louis County (1895), 61 Minn. 542. 

1l. Property subjected.—Special assessments for 
local improvements are usually required by statute 
to be levied on some one of the following classes of 
real property: 

(1) Land fronting on the street in which the im- 
provement is constructed. Williams v. City of De- 
troit (1853), 2 Mich. 560; Smith v. Aberdeen Cor- 
poration (1853), 25 Miss. (3 Cushm.) 458; Schen- 
ley v. City of Allegheny (1855), 25 Pa. St. (1 
Casey) 128; Hill v. Higdon (1856), 5 Ohio St. 243; 
City of St. Joseph v. Anthony (1860), 30 Mo. 537; 
Dorgan v. City of Boston (1866), 12 Allen (Mass.), 
223; Uhrig v. City of St. Louis (1869), 44 Mo. 458; 
Stroud v. City of Philadelphia (1869), 61 Pa. St. 
255; Chambers v. Satterlee (1871), 40 Cal. 497; 
Howe v. Cambridge (1874), 114 Mass. 388; Graham 
v. City of Paterson (1875), 37 N. J. Law, 380; State 
v. Mayor of Paterson (1880), 42 N. J. Law, 615; 
Barber Asphalt Paving Company v. Gogreve (1889), 
41 La. Ann. 251; Scott County v. Hinds (1892), 50 
Minn. 204; City of Raleigh v. Peace (1892), 110 N. 
C. 32. Lots fronting on the street improved whose 
owners had failed to pay a former invalid special 
assessment made to provide revenue for the improve- 
ment. Spencer v. Merchant (1885), 100 N. Y. 585; 
Spencer v. Merchant (1888), 125 U. S. 345. All 


land lying between the street improved and the cen- 
ter of the block adjacent to the street. 


Hines Vv. 
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City of Leavenworth (1865), 3 Kan. 186+ In this 
case the special assessment was apportioned among 
the lots according to their area. When special as- 
sessments are required by statute to be levied on 
property fronting on the street improved, it is usu- 
ally required that the amount shall be apportioned 
according to frontage, but the statute may provide 
that it shall be apportioned otherwise. 

(2) Property benefited by the improvement, the 
statute vesting the authorities with power to de- 
termine what property is benefited. People v. Mayor 
of Brooklyn (1851), 4 N. Y. 419; Raymond v. Cleve- 
land (1885), 42 Ohio St. 522; In the Matter of Dor- 
rance Street (1856), 4 R. I. 230; Brooks v. City of 
Baltimore (1878), 48 Md. 265; In re Vacation of 
Centre Street (1887), 115 Pa. St. 247; McChesney v. 
Village of Hyde Park (1891), 28 N. E. 1102. When 
the special assessment is requiréd to be levied on the 
property benefited, it is also usually required to be 
apportioned according to benefit, but not necessarily 
80. 

(3) Property which not only fronts on the im- 
provement, but is at the same time benefited by the 
improvement. 

12. The legislature may, in its discretion, limit 
the extent of territory to be included in the opera- 
tion of a special assessment. A special assessment 
of benefits arising from a local improvement may be 
limited to property fronting on the street improved. 
Graham yv. City of Paterson (1875), 37 N. J. Law, 
380; State v. Mayor of Paterson (1880), 42 N. J. 
Law, 615. In New Jersey, if the land included is 
not subjected to a greater special assessment than 
the actual benefit received by such land, the legisla- 
ture may omit or require to be omitted certain land 
that is benefited. Graham v. City of Paterson, 
supra; State v. Mayor of Paterson, supra. 

13. Taxing district—In so far as a taxing district 
is essential to a valid special assessment, such a dis- 
trict is sufficiently provided for by a statute which 
confines the power to impose special assessments to 
“lots and lands that are contiguous and adjacent” 
and “those that abut upon” the improvement. Ray- 
mond v. Cleveland (1885), 42 Ohio St. 522. It is 
not necessary that local taxation be coextensive with 
any previously established district. People v. Mayor 
of Brooklyn (1851), 4 N. Y. 419. A city charter 
prescribing that the cost of improving the street 
in any square may be distributed among the lots in 
that square is valid. The charter may be regarded, 
so it is held, as dividing the city into as many 


Municipalities as there are squares in_ the 
city. City of Lexington v. McQuillan’s Heirs 
(1840), 9 Dana (Ky.), 513. But in New 


Jersey, when the territory upon which a tax is im- 
posed does not constitute a political subdivision of 
the State, and the tax is not limited to the amount 





Yur 





of benefit to the property taxed, arising from the 
expenditure of the revenue to be raised, the tax is 
illegal. State v. Mayor of Newark (1874), 37 N. 
J. Law, 415. 

14, Exemption from taxation. According to the 


‘weight of authority, a statutory exemption from tax- 


ation is presumed not to include an exemption from 
special assessments for local improvements. When 
a statute provides that a railroad company shall pay 
into the State treasury a stipulated per cent. of its 
gross revenues in lieu of taxes, the railroad company 
is not thereby made exempt from special taxes for 
local improvements. Illinois Central Railroad Com- 
pany v. Decatur (1893), 147 U. S. 190. “ An exemp- 
tion from taxation is to be taken as an exemption 
simply from the burden of ordinary taxes, taxes 
proper, and does not relieve from the obligation to 
pay special assessments.” Illinois Central Railroad 
Company v. Decatur, supra. But in Georgia, it has 
been held that when the Constitution makes church 
property exempt from taxation, and the legislature 
does not expressly make such property subject to 
special assessments, it is presumed that church prop- 
erty was not intended to be made liable for such 
charges. Trustees of the First M. E. Church v. 
City of Atlanta (1886), 76 Ga. 181. 

The following methods in- 
clude the most of those prescribed by the statutes for 
the apportionment of special assessments among the 
parcels of property on which they are levied: 

(1) According to the frontage on the street im- 
proved. 

(2) According to the area of the lots. 

(3) In proportion to the benefit received. 

(4) In proportion to the value of the lots. 

(5) In “just proportions.” Howe v. Cambridge 
(1874), 114 Mass. 388. 

16. Limit.—The individual special assessment 
against each lot is frequently limited by the statute 
either (1) to the amount of actual benefit, or (2) to 
a certain percentage of the assessed valuation of the 
land. 

17. Frontage.—The 


15. Apportionment. 


municipal charter or other 
statute on which the special assessment is based 
may involve the frontage in either of two different 
ways (or both): (1) the statute may require that 
the property charged shall front on the improve- 
ment; or (2) that the apportionment shall Se made 
aceording to frontage. The first requirement may 
be made without the second, but the second would 
imply the first. 

18. Benefit. The statute may involve the matter 
of benefit in any one or more of three different ways: 
(1) by requiring the property charged to be bene- 
fited; (2) by requiring the apportionment to be in 
proportion to the bénefit received by the property; 
(3) by requiring that the individual special assess- 
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ment shall not exceed the actual amount of benefit 
received by the particular parcel of property. Either 
the second or the third requirement would imply the 
first, but the first requirement might be made with- 
out either the second or the third. It would seem 
that the second requirement would not necessarily 
imply the third, nor the third, the second, but it has 
been held that the words “in proportion to the bene- 
fit received” in a statute include all three require- 
ments, viz.: existence of benefit; apportionment ac- 
cording to benefit; «and. limitation to amount of 
benefit. Village of Passaic v. the State (1875), 37 
N. J. Law (8 Vroom), 538. 

19. The question of benefit is usually held to be 
a legislative, not a judicial question. When lands 
may be benefited by an improvement, the legislative 
determination that they were, is not open to review 
by the courts. Spencer v. Merchant (1885), 100 N. 
Y. 585. A tax for the construction of a sewer may 
be levied against the property adjoining the street 
in which the sewer is laid, whether the sewer is of 
any benefit to the property or not. Stroud v. City of 
Philadelphia (1869), 61 Pa. St. 255. But in New 
Jersey, it is held by the’ Court of Errors and Ap- 
peals that a special assessment must be limited to 
the peculiar benefits received by those upon whom it 
is to fall.» Graham v. City of Paterson (1875), 37 
N. J. Law, 380. Also that a statute which provides 
for special assessments and fails to require them to 
be limited to the actual benefit received is uncon- 
stitutional. Tide-Water Company v. Coster (1866), 
18 N. J. Eq. 518; State v. Mayor of Newark (1874), 
37 N. J. Law, 415; New York and G. L. Ry. Co. v. 
Township of Kearney (1893), 55 N. J. Law (26 
Vroom), 463; City of Newark v. Inhabitants of 
Verona Township (1896), 58 N. J. Law (29 Vroom), 
595. And that it must affirmatively appear in the 
assessor’s report of a special assessment that it does 
not exceed the benefit to the property. Village of 
Passaic vy. the State (1875), 37 N. J. Law (8 
Vroom), 538. 

20. Personal liability—There is a conflict of opin- 
ion as to whether the owner of real estate may be 
made personally liable-for the payment of a special 
_assessment against the property. According to one 
view, the owner of property may be made personally 
liable for an assessment of special benefits against 
his property; for the object is merely to provide a 
mode of collection, which is within the legislative 
discretion. In re Vacation of Centre Street (1887), 
115 Pa. St. 247. According to the other view, the 
owner of property upon which a special assessment 
has been levied cannot be made liable personally for 
the special assessment without violating the prin- 
ciple which forbids the taking of property without 





compensation. City of Raleigh v. Peace (1892), 110 
N. C. 32. 2 





21. Validity of special assessments.—The munici- 
pality levying a special assessment must derive the 
authority to do so from the legislature, either 
through the city charter or some other act. Special 
assessments levied by a municipality of any State 
and authorized by the State legislature are valid, 
unless prohibited by some provision of the Consti- 
tution of the State or the Constitution of the United 
States. This rule arises from the principle that 
while the government of the United States is a goy- 
ernment of limited powers, the State governments 
are governments of general powers, and are pre 
sumed to have such authority as they claim, unless 
the contrary is shown. Special assessments are held 
to be constitutional in innumerable decisions, 
Howard v. First Independent Church (1862), 18 Md. 
451; Masonic Building Association v. Brownell 
(1895), 164 Mass. 306. Various specific provisions 
of the constitutions of the various States and of the 
United States have, however, been invoked in attack 
on the validity of special assessments for local im- 
provements. 

22. Constitutional provisions as to special assess- 
ments.—Some State constitutions contain clauses re- 
lating specifically to special assessments. A _provi- 
sion of the Constitution that the legislature may con- 
fer upon municipalities the power to make special 
assessments does not prevent the legislature from 
conferring similar power upon counties, even though 
the Constitution does not expressly give authority 
to confer such power upon counties. State v. Board 
of Commissioners (1879), 8 Neb. 124. In confer- 
ring power upon a municipality to make special as- 
sessments under a provision of the State Constitu- 
tion, it is not necessary for the legislature to use 
the exact words of the Constitution. Scott County 
v. Hinds (1892), 50 Minn. 204. When the State 
Constitution provides that the leg'slature may con- 
fer upon municipalities the “power to make local 
improvements by special assessments, or by special 
taxation of contiguous property, or otherwise,” the 
legislature may confer upon a city the power to ex- 
ercise all three methods specified. Falch v. People 
(1881), 99 Ill. 137. 

23. The words “assessment and taxation” in the 
Constitution do not refer to special assessments for 
local improvements. Hines v. City of Leavenworth 
(1865), 3 Kan. 186. The word “assessments” in 
the constitutional provision relating to “assess 
ments, rates, taxes,” does not refer to special assess- 
ments. Dorgan v. City of Boston (1866), 12 Allen 
(Mass.), 223. But yet some courts have held that 
the word “assessment” in the State Constitution 
is a recognition of the system of special assessments 
for local improvements. Hill v. Higdon (1856), 5 


Ohio St. 243; Weeks v. City of Milwaukee (1860), 
10 Wis. 186; Palmer v. Stumph 


(1868), 29 Ind. 
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329. They have given this as a reason for sustain- 
ing the validity of special assessments in spite of 
constitutional restrictions on the legislative power 
of taxation. Other courts would have based the 
conclusion on other grounds (see paragraph 30). 
24. Nature of the power to levy special assess- 
ments.—Courts have frequently classified the impo- 
sition of special assessments under the taxing power 
or some other power. If it be true that the govern- 
ments of the States are governments of general pow- 
ers, and not of special powers, it would seem to be 


. unnecessary to classify the power to impose special 


assessments for local improvements. It would seem 
to be sufficient to determine that there is no specific 
constitutional provision prohibiting them. As a 
matter of convenience, however, classification is de- 
sirable. By the weight of authority, special assess- 
ments are sustained under the taxing power. Peo- 
ple v. Mayor of Brooklyn (1851), 4 N. Y. 419; 
Schenley v. City of Allegheny (1855), 25 Pa. St. (1 
Casey) 128; Garrett v. City of St. Louis (1857), 25 
Mo. 505; Weeks v. City of Milwaukee (1860), 10 
Wis. 186; Uhrig v. City of St. Louis (1869), 44 Mo. 
458; Howe v. Cambridge (1874), 114 Mass. 388; 


In re Vacation of Centre Street (1887), 115 Pa. St. 


247; Sargent v. Tuttle (1895), 67 Conn. 162. 

25. A charge against each individual lot of the ac- 
tual cost of the improvement of the street in front 
of that lot without regard to the cost of the im- 
provement as a whole has been held not to be a tax 
and to be illegal. Christiancy, J., in Woodbridge v. 
City of Detroit (1860), 8 Mich. 274. It has also 
been held that a special assessment for a street im- 
provement is not a tax, but an assessment of bene- 
fits, and that it may therefore include benefited prop- 
erty outside of the municipality within which the 
improvement is made and which imposes the special 
assessment. Brooks v. City of Baltimore (1878), 48 
Md. 265. 

26. It was formerly held in Illinois that special 
assessments might be sustained under the power of 
eminent domain. City of Chicago v. Larned (1864), 
34 Ill. 203; Wright v. City of Chicago (1867), 46 
Ill. 44. But special assessments could not be sus- 
tained under the power of eminent domain, unless 
there was an assessment of special benefits to indi- 
vidual lots to determine whether there was just com- 
pensation. City of Chicago v. Larned (1864), 34 
Tl]. 203. 

27. It has been held that a charge made on prop- 
erty on one side of the street of any part of the 
cost of land taken on the other side of the street for 
the purpose of widening the street is not a proper 
exercise either of the power of eminent domain or 
of the taxing power. State v. City Council (1860), 
12 Rich. Law (S. C.), 702. Also that a charge upon 
a parcel of land for the benefit arising from the 





opening of a street is not a lawful exercise of the 
taxing power nor of the power of eminent domain. 
Sutton’s Heirs ¥. City of Louisville (1837), 35 Ky. 
(5 Dana) 28. 

28. Nature of special assessments.—Taxes, accord- 
ing to the prevailing view, include special assess- 
ments: for local improvements, and “taxes are the 
enforced proportional contributions from persons and 
property, levied by the State by virtue of its sov- 
ereignty for the support of government and all pub- 
lie needs.” (Cooley on Taxation, Third Edition, 
Vol. I, page 1.) “Special assessments in mitfnici- 
palities upon specific property benefited by a local 
improvement, for the purpose of paying the expense 
of that improvement, are taxes. Such assessments 
are enforced proportional contributions of a some- 
what special kind, made in invitum, by virtue of 
legislative authority conferred upon the ~munici- 
pality for that purpose, upon such terms and condi- 
tions as the legislature within constitutional limits 
sees fit to impose.” Sargent v. Tuttle (1895), 67 
Conn. 162. 


29. General taxes distinguished.—‘ The general 
levy of taxes is understood to exact contributions in 
return for the general benefits of government, and it 
promises nothing to the persons taxed beyond what 
may be anticipated from an administration of the 
laws for individual protection and the general public 
good. Special assessments, on the other hand, are 
made on the assumption that a portion of the com- 
munity is to be specially and peculiarly benefited in 
the enhancement of the value of their property, pe- 
culiarly situated'as regards a contemplated expendi- 
ture of publie funds, and a special contribution is 
demanded in consideration of the special benefit to 
the persons receiving it.” M[linois Central Railroad 
Company v. City of Decatur (1893), 147 U. S. 190. 

30. Constitutional restrictions on the tawing 
power.—Many of the State Constitutions contain 
provisions which restrict the legislative power ‘of 
providing public revenue. These provisions are gen- 
erally held to relate to ad valorem taxes, and not 
to special assessments for local improvements. Some 
of the requirements are that the taxes levied shall 
be: 


(1) 
(2) 
(3) 
(4) 
(5) 
(6) 


taxed. 


Limited to a certain amount. 

Fairly distributed. 

Uniform. 

Equal and uniform. 

Proportional and reasonable. 

In proportion to fhe value of the property 


31. Limitation of amount. A constitutional limi- 
tation upon the amount of annual taxes does not re- 
fer to special assessments for local improvements. 
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Barber Asphalt Paving Company v. Gogreve (1889), 
41 La. Ann, 251. 

32. Fair distribution—The constitutional _ pro- 
vision that “the burdens of the State ought to be 
fairly distributed amongst the citizens” does not 
prohibit the legislature from conferring upon a mu- 
nicipality the power to use its discretion in deter- 
mining whether to levy special assessments or gen- 
eral taxes or both, for the purpose of raising revenue 
for the construction of local improvements, and to 
use its discretion in employing different methods of 
raising revenue for different improvements in the 
same city. In the Matter of Dorrance Street (1856), 
4 R. I. 230. 

33. Uniformity—When a new State Constitution 
is adopted containing the provision that “ the legis- 
lature shall provide an uniform rule of taxation,” 
and no rule has been provided by the legislature then 
this provision of the Constitution is immaterial in 
determining the validity of a special assessment for 
local improvements. Williams v. City of Detroit 
(1853), 2 Mich. 560. But in Wisconsin, it has been 
held that the constitutional provision that “the rule 
of taxation shall be uniform” would prohibit special 
assessments, if this provision were the only one in 
the Constitution bearing upon the question. Weeks 
v. City of Milwaukee (1860), 10 Wis. 186. Before 
the Constitution of 1870, which specifically author- 
ized special assessments (see paragraph 22), was 
adopted by the State of Illinois, it was held by the 
Supreme Court of that State that special assessments 
could not be sustained as taxes, when the Constitu- 
tion provided that taxes must be uniform within the 
jurisdiction of the body imposing the same. City of 
Chicago v. Larned (1864), 34 Ill. 203. 

34. Equality and un‘formity.—A provision of the 
State Constitution that the legislature shall provide 
“for a uniform and equal rate of assessment and 
taxation ” does not prohibit special assessments for 
local improvements. Hines v. Leavenworth (1865), 
3 Kan. 186; Palmer v. Stumph (1868), 29 Ind. 329. 
Special assessments are not taxation within the 
meaning of the provision in the State Constitution 
that “taxation shall be equal and uniform through- 
out the State.” Chambers v. Satterlee (1871), 40 
Cal. 497; Connor v. City of Paris (1894), 87 Tex. 32. 

35. Proportion and _ reasonableness——A tax for 
local purposes of a public nature upon those who 
will reap the benefit on their estates of a proposed 
expenditure of money is neither unreasonable nor 
unproportional and is not in violation of a constitu- 
tional provision limiting the taxing power by impli- 





cation to proportional and reasonable taxes. Dorgan 
v. City of Boston (1866), 12 AMen (Mass.), 223. 


The constitutional provision that the legislature 


shall have power “to impose and levy proportional 
and reasonable assessments, rates, and taxes” ap- 


plies to general taxes, not to special assessments for 
local improvements. Dorgan v. City of Boston, 
supra. 

36. Proportion to value. The constitutional provi- 
sion that “all property subject to taxation in this 
State shall be taxed in proportion to its value” does 
not prohibit special assessments for local improve- 
ments. Garrett v. City of St. Louis (1857), 25 Mo. 
505. The provision that “all property in the State 
shall be taxed in proportion to its value” refers to 
taxes proper, and not to special assessments. Con- 
nor v. City of Paris (1894), 87 Tex. 32. A special 
assessment for a street improvement may be appor- 
tioned among the various lots fronting on the street 
in proportion to the length of frontage without vio- 
lating the constitutional requirement “that all 
property subject to taxation in this State shall be 
taxed in proportion to its value.” City of St. Jo- 
seph v. Anthony (1860), 30 Mo. 537. A special as- 
sessment of benefits satisfies a requirement that tax- 
ation shall be in proportion to value, because it is 
proportioned to the “increased value” of the lot. 
Garrett v. City of St. Louis (1857), 25 Mo. 505. 
Such a special assessment is a tax upon benefits, and 
not a tax upon property within the meaning of a 
constitutional provision “that all property shall be 
taxed in proportion to its value.” Garrett v. City 
of St. Louis, supra. The constitutional provision 
that laws shall be passed, taxing, by a uniform rule, 
all property according to its true value in money, 
when the Constitution also recognizes “ assessments ” 
does not prohibit special assessments for local im- 
provements. Hill v. Higdon (1856), 5 Ohio St. 243. 

37. General constitutional restrict‘ons.—Some of 
the more general provisions of the various constitu- 
tions that have become involved in decisions upon 
the validity of special assessments are the prohibi- 
tons upon the following: 

(1) The taking of private property for public use 
without just compensation. 

(2) The granting of exclusive privileges. 

(3) Denying the equal protection of the laws. 

(4) Depriving of life, liberty, or property without 
due process of law. 

38. Compensation.—Many State Constitutions re- 
quire that private property shall not be taken for 
public use without just compensation. In an early 
case, it was held that land may be taken in the en- 
forcement of a lien created by statute for the amount 
assessed against the land for the benefit arising 
from the opening of a highway, without violating 
the constitutional provision that requires compensa- 
tion to be made for property taken for public use. 
M’Masters v. the Commonwealth (1834), 3 Watts 
(Pa.), 292. It was also held that the constitutional 
provision “that private property shall not be taken 
for public use without just compensation ” does not 
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prohibit special assessments which are limited by 
the statute to the amount of benefit received from the 
improvement. In the Matter of Dorrance Street 
(1856), 4 R. I. 230. It is generally held that this 
provision does not prohibit special assessments for 
local improvements. People v. Mayor of Brooklyn 
(1851), 4 N. Y. 419; Williams v. City of Detroit 
(1853), 2 Mich. 560. 

39. When the cost of opening a street is charged 
against the land benefited, the benefit arising from 
the improvement is a sufficient compensation to sat- 
isfy the requirement of the Constitution that prop- 


erty shall not be taken without compensation. 
M’Masters v. the Commonwealth (1834), 3 Watts 
(Pa.), 292; In the Matter of Dorrance Street 


(1856), 4 R. I. 230. When the benefit equals or ex- 
ceeds the value of the land taken for public pur- 
poses, nothing need be paid for damages for the 
taking. The benefit is the compensation required 
by the Constitution. Nichols v. Bridgeport (1854), 
23 Conn. 189. 

40. It was formerly held in Illinois that the con- 
stitutional provision that no person’s property shall 
be taken for public use without just compensation 
was violated by a city charter which provided for 
special assessments without also providing an as- 
sessment of special benefits to individual lots to de- 
termine whether there was just compensation. City 
of Chicago v. Larned (1864), 34 Ill. 203. According 
to the opinion of Justice Christiancy of the Supreme 
Court of Michigan in the case of Woodbridge v. City 
of Detroit (1860), 8 Mich. 274, the constitutional 
provision that “the property of no person shall be 
taken by any corporation for public use without 
compensation being first made or secured” forbids 
a city to make a special assessment of the cost of a 
street improvement by charging to each lot the ac- 
tual cost of making the improvement in front of that 
lot without regard to the cost of the remainder of 
the improvement. 

41. Exclusive privileges.—Special assessments for 
local improvements are not in violation of a provi- 
sion of the State Constitution forbidding exclusive 





privileges. Smith v. Aberdeen Corporation (1853), 
25 Miss. (3 Cushm.) 458. But it was held in an 
early case in Kentucky that the constitutional pro- 
vision that no man or set of men are entitled to 
exclusive privileges forbids a charge on a parcel of 
land for the benefit arising from the opening of a 
street. Sutton’s Heirs v. City of Louisville (1837), 
35 Ky. (5 Dana) 28. 

42. Equal protection. The provision of the Four- 
teenth Amendment to the Constitution of the United 
States, securing equal protection of the laws, does 
not prohibit the taking of land to pay a special as- 
sessment levied against it. Walston v. Nevin (1888), 
128 U. S. 578. 





uit 





43. Due process of law.—It is declared by the 
Fourteenth Amendment to the Constitution of the 
United States that no State shall “deprive any per- 
son of life, liberty, or property, without due process 
of law,” and similar provisions are contained in the 
constitutions of many States. It has been held that 
land may be taken to pay a special assessment levied 
against it without violating this provision of the 
Federal Constitution. Walston v. Nevin (1888), 
128 U. 8S. 578. But in South Carolina, the constitu- 
tional provision that no freeman of the State shall 
be deprived of his property “but by the judgment of 
his peers, or by the law of the land” prohibits any 
part of the cost of widening a street on one side 
from being charged against property on the other 
side of the street. State v. City Council (1860), 12 
Rich. Law (8S. C.), 702. 

44. It was formerly held in a leading case that the 
constitutional provision that no person shall be de- 
prived of his property without due process of law 
does not apply to special assessments, nor to any 
form of taxation. People v. Mayor of Brooklyn 
(1851), 4 N. Y. 419. That was before such a pro- 
vision was incorporated into the Constitution of the 
United States by the adoption of the Fourteenth 
Amendment. It is now held that “due process of 
law” requires that before a special assessment is 
apportioned among the parcels of property included, 
there shall be notice to, and hearing of, the parties 
interested. Stuart v. Palmer (1878), 74 N. Y. 183. 
But due process of law does not require notice and 
hearing as to the amount of money to be raised by 
a special assessment, nor as to the property on which 
the special assessment is to be levied. Spencer v. 
Merchant (1885), 100 N. Y. 585; affirmed (1888), 
125 U. S. 345. 

45. The principle of Stuart v. Palmer and Spencer 
v. Merchant (see preceding paragraph) applies to 
all taxes, whether special assessments or not. This 
principle is that as to the amount of the tax (see 
paragraph 8), and as to the property to be taxed 
(see paragraph 11), no notice and hearing are re- 
quired, but as to the apportionment of the tax (see 
paragraph 15), notice and hearing are required. The 
legislature may fix the rule of apportionment, but 
the taxing authorities cannot legally apply that rule 
without notice and hearing. 

Epson B. VALENTINE. 

University of Michigan, Ann Arbor, Mich., October, 
1906. 





: 0: 


If one buys property of another, and agrees to re- 
sell it to such other at an advanced price payable in 
the future, it is held, in Rogers v. Blouenstein (Ga.), 
3 L. R. A. (N.S.) 213, that such a transaction, actu- 
ally made, is not illegal, but will be enforced. 
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In Memory of Justice George Carter Barrett. 


The Bench and Bar met on Saturday, November 
10, 1906, at the Appellate Division Court House, 
New York city to honor the memory of the late 
Justice George C. Barrett. Justice Edward Patter- 
son presided. On the bench with him were Chief 
Judge Cullen and Judges John Clinton Gray and 
Edward O. Bartlett, of the Court of Appeals, and 
Judges Ingraham, Clarke, McLaughlin and Scott, of 
the Appellate Division. Other justices present from 
the various courts in this city were the following: 
David Leventritt, James Fitzgerald, Surrogate 
Thomas, Samuel Greenbaum, E. B. Amend, Leonard 
A. Giegerich, Edward 8S. Clinch, Edward A. McCall, 
Charles H. Truax, Otto A. Rosalsky and John Henry 
McCarthy. Many ladies graced the occasion with 
their presence. Ex-Presiding Justice Morgan J. 
O’Brien, who lately left the bench, sat in the en- 
closure reserved for the bar, as did also ex-Justice 
Abraham R. Lawrence and Sir Ormond Malcolm, 
chief justice of the Bahama Islands. Addresses 
were made by Judge Gray, Delancey Nicoll, ex-Judge 
William N. Cohen and Secretary of State Elihu 
Root. Justice Patterson replied on behalf of the 
bench. Judge Gray spoke as follows: 

The memory of George Carter Barrett is very 
precious to the friends who loved him, and it is very 
valuable to all of the members of our noble profes- 
sion. At this meeting of the Bench and Bar of the 
city, called to give public expression of their grief 
at his loss, we must see an especial reason to de- 
plore his taking off at a time when his judicial 
faculties had lost none of their brilliancy. His ill- 
nesses had, indeed, extended over several years; but, 
although conquered physically, at last, in the 
struggle for health, Judge Barrett’s intellectual 
powers, up to the time of his death, were as acute, 
as sound and as useful as ever. The knowledge that 
his intellectual usefulness was unimpaired gave, 
probably, the one pang that embittered the contem- 
piation of his approaching end. It was my privilege 
to know him intimately and I shall never forget 
how, in a conversation with him a few months be- 
fore his death, he expressed himself upon the subject. 
He told me that he feared that the recovery of his 
health was more than doubtful and that death had 
no terrors for him; but that hé wanted to live. be- 
cause he had all his mental vigor. He said, as nearly 
as I can recall his words: “I would not regret dy- 
ing, except for the fact that my mind is as good as 
ever it was. I am interested in life and I do not 
want to die with my mind still capable of good 
work.” It was so, indeed, and I hope that the law 
of nature, in its beneficent operation, when disease 


had finally overcome his strength of resistance and 





brought him to the gates of death, made the passage 


—a 
$$$, 


through those dark portals more acceptable to his 
brave spirit. 

From the history of Judge Barrett’s life lessons 
of value to all could be extracted. I do not pro- 
pose to review his career in any detail. Born of an 
English father and an Irish mother, he displayed, in 
the conduct of his life, traits were plainly traccable 
to such ancestry. In him there were combined with 
the indomitable courage, with the energy and per- 
sistence of purpose and with the capaicty for 
work of the Anglo-Saxon, that keenness of pereep- 
tion and sense of humor, that fearless though sen- 
sitive temperament and that chivalrous and gallant 
nature, which are so frequently exemplified in the 
Irish-Celt. Born in Ireland in 1838, his youthful 
days were passed in Canada, where his father, a 
clergyman of the Church of England, had been sent 
as a missionary to the Indian tribes. How much 
may not that early environment have influenced his 
temperament and the development of his character! 
May not those years, spent in the calm, deep peace 
of the primeval forest, that life among the untu- 
tored children of nature, have broadened, if not laid, 
the foundations for that soft humanity, that no- 
bility of character, that breadth of opinion, that 
patience of disposition, which so eminently charac- 
terized the man? It has seemed so to me. 

At the age of fifteen he was compelled to forego 
the advantage of the college education he had com- 
menced and to take up other work, for the support 
of himself and of some members of his family. He 
engaged in literary work, principally for the news- 
papers; but, entering his uncle’s law office and sub- 
sequently attending lectures at the law school, he 
prepared himself for the bar, to which he was ad- 
mitted upon becoming of age. His extraordinary 
abilities were soon manifest, and they brought him 
so rapidly to the front in the general estimation 
that, at the age of twenty-five, he was elected to fill 
the position of justice of the Sixth Judicial District 
Court in the city of New York. After serving four 
years of his term of office he was elected a judge of 
the Court of Common Pleas and sat as such for two 
years, when he resigned to resume the practice of 
his profcssion. At the bar he showed such ability 
and he achieved such success as to win recognition 
for him as one of its junior leaders. He then iden- 
tified himself with the movement for the reform of 
our city government and became one of the Commit- 
tee of Seventy. As one of the counsel for the com- 
mittee he lent powerful aid in its attacks upon the 
so-called “ Tweed Ring,” and in the effort to cleanse 
the city government of the corruption which per 
vaded all offices and which was rotting the founda- 
tions of our political institutions. 

Two years later, in 1871, Judge Barrett was put 
forward by the Apollo Hall faction of the Demo 
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eratic party as a candidate for the position of justice} pressed a sane appreciation of their causes and of 
of the Supreme Court. His nomination received the} their consequences. His command of language was 
immediate indorsement of the Committee of Sev-| very great, and, in speech or in writing, his expres- 
enty, of the Municipal Council of Reform and of the| sion was of a turn and of a force peculiar to himself. 
Republican organizations, and his election was by But it is as a jurist that Judge Barrett impressed 
an overwhelming majority. He continued to hold| himself upon the age and left an imperishable record 
his office, by re-election, until a few months before] in the annals of jurisprudence. It is our recollec- 
the time of his death, a period of about thirty-five} won of his original powers of mind, of his profound 
years, when he resigned and received the appoint-| insight into legal principles and of his quick appre- 
ment from the Appellate Division of “ official ref-| hension of their proper application, which causes us 
eree” under a recent law. His whole judicial career} to regard him as holding so high a place among the 
extended over a period of over forty years. When,| great judges whom this country has produced. His 
in 1894, the great court of an Appellate Division] was a pioneer, as it was-a catholic, mind. The power 
was created in the State, Judge Barrett was ap-| of applying fundamental legal principles to a novel 
pointed to be one of its members in the First Judi-| state of facts was remarkably displayed in repeated 













_ @ cial Department, and he remained as such until the] instances. I need but cite, as more conspicuous 
+ confinement of the work and the great zeal which he] illustrations, the trial of the aldermanic bribery 
h @ brought to the performance of his responsible duties] cases, growing out of the grant of the Broadway 


pdoved too much for a frame already somewhat en-| street railway franchises; of the cases growing out 
feebled by disease. He resigned from the Appellate| of the frauds perpetrated by Ferdinand Ward as a 
Division and returned to take his seat in the trial] member of the brokerage firm of Grant and Ward, 
courts. and of the cases of People v. Wilzig and of People 
The early struggle against adverse circumstances,} v. Kostka, which involved the application of the pro- 
the persistency in efforts to educate himself for a] visions of the Penal Code to boycotting and conspi- 
learned profession, the resoluteness with which he] racy, and his opinion in the Sugar Trust case. 
set out to win popular and professional recogni-| These were cases which especially displayed the orig- 
tion for his abilities, resulted in the complete de-| inal power of his mind in adjusting the law to new 
velopment of an exceptional order of misd and is} and serious phases of disease in the social body. 
the moulding of a character, which made him a Iiow often some of us now present have observed 
leader among men. He was a man of action, as, with admiration his prompt dispatch of business in 
well as of study and thought. Always frail in| 



















chambers, or his ready disposition of equity causes 
































vs) physique and of a very sensitive organization, his! upon their hearing! His mind seemed to adjust 
ib- @ will power dominated his body and sustained him| itself at once to the bearings of the case and to ap- 
he @in the continuous and exacting work of his judicial} prehend the truth. His charges to the jury in crim- 
ad- @career. He was an omnivorous reader, in his leisure] inal cases, though calm and impartial in their mar- 
ry Bours, less, perhaps, of the classics than of the Eng-| shalling of the facts of the case, were inexorable in 
im @lish, French and German literature of the day;] their logic and left little chance of eseape to a guilty 
ion @ although I was often amazed at the aptness with| defendant from an adverse verdict. In civil causes, 
fill @ which he would cap some thought by a quotation] his charges were clear and strong portrayals of the 
‘ict @irom a classic author. His mind was well stored] law as applicable to the issues. His opinions were 
our and always serviceable. His memory was powerful] models of English prose. Felicitous in expression, 
,of Mand at ready command when quotations from prose} terse in their reasoning, lucid in their reading, they 
two and poetical writings seemed to fit the moment or} but rarely failed to convince of the correctness of 
of the mood. It was equally strong for past events} the conclusions reached. There was neither that 
lity Gand for facts. Though fitted by the fairly scintil | too subtle refinement of reasoning in his opinions, 
ion lating brilliancy of his conversational powers to} which exceeds sound argument, nor did they weary 
jen- shine in the social world and sought after as a} by prolixity. The dark and doubtful passages of 
, of guest at private and at public entertainments, he] the law were illumined by his wisdom. 
mit- @cared little for that phase of life, preferring infor- Judge Barrett loved the truth and was intolerant 
om: mal intercourse with chosen friends, or the enter-| of deviousness, trickery or falsehood. He was quick 
the @tainment of the operatic or theatrical stage. So] to discover these elements in a case, and woe to the 
anse broad was the scope of his mental workings that he] party who trust to them! Austere in appearance 
per- $found relaxation and pleasure in writing a play] upon the bench, he never failed in courtesy or con- 
nda- @Which was produced and which received high praise] sideration towards the members of the bar. Espe- 
for its literary and artistic merits. He was a close] cially was he patient with young practitioners, and 
put and interested observer of current events, and his} I have known of many instances where he has been 
views upon important occurrences of the day ex-| helpful and encouraging to them. In court and in 
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His 
rulings were prompt, strong, rarely erroneous. In 
his social intercourse, his spirits were high. He 
attracted by a genial and pleasing manner. His 
conversation was animated and informed by wisdom 
and by a rare sense of humor. He had more than 
his share of sorrows in his domestic relations, and 
many disappointments came into his life to sadden 
the hours; but neither his sorrows, nor his disap- 
pointments, nor the blows of adversity, any more 
than the frequent physical sufferings, which racked 
his frame, could long depress his spirit, or embitter 
his mind. Regret might dim the brightness of his 
expressive eyes for the moment, but soon the pa- 
tient, winning smile would wreathe his lips, as, with 
Socratic evenness of mind, he would be able to ex- 
tract from the situation some cheerful reflection. I 
had known him for very many years, and in all that 
time I never knew malice to envenom his utterances. 
His wit would pierce the sophism, or his quick per- 
ceptions detect the charlatan and the knave; but, 
however it touched him, his indignation, or resent- 
ment, would find just expression. I have seen him 
in circumstances when ordinary men would have 
been borne to the ground and I have feared for him; 
but, aided by the rare buoyance of his spirits and 
by the philosophic cast of his mind, he would soon 
recover himself and, with the expression that “it 
was all for the best, however he could not under- 
stand it,” divert his thoughts into some other chan- 
nel. Judge Barrett was not, perhaps, a religious 
man in the conventional sense in which the term is 
generally applied, for he was indifferent to the usual 
outward observances. It is interesting, ,however, to 
recall, as showing the calm, clear depths of a mind 
in which nothing serious was ever lost, how, in a 
conversation with a friend, a few years before his 
death, he stated that there was a foundation for 
faith in the life of Christ; that that was a fact in 
Christianity of inestimable value and interest. 

He climbed the heights of his judicial fame with 
no adventitious aids. He reached the summit by 
his own undaunted and resolute efforts. He set be- 
fore him a lofty ideal of his office and his eyes were 
ever uplifted to that ideal. The administration of 
justice, with him, was as sacred as the priestly 
office. He sank his personality and suffered no con- 
sideration to improperly influence the judicial func- 
tion. But, in the warrantable exercise of judicial 
discretion, justice was ever tempered by a tender 
indulgence for humanity. His example is of ines- 
timable value, as of one who maintained the purity 
of the judicial office and strengthened it in the public 
He realized, as we all should, that un- 


friendly association, he was all life and energy. 


estimation. 


less the State can have judges capable of rising 
above self, above passions and partisanship, of hold- 





ins to the ideal of the righteous judge, respect for 


the courts will cease and the decay of the State ig 
near. Peace and justice cannot reign where the ad- 
ministration of the law is no longer confided to 
high minded, as well as capable, men. 

To the bar Judge Barrett’s memory will ever be 
bright as of an exemplar of the higehst juridicial 
talents. To those who knew and loved him, his 
memory will always be of one who was a loyal, loy- 
able, sympathetic and helpful friend. I expect to 
meet with no dissent when I assert that “ none knew 
him but to love him; nor named him but to praise.” 

I may, not inappropriately, use the words ad- 
dressed by Tennyson to the memory of the friend he 
had admired and loved: 


“Thou wert worthy, full of power; 
As gentle; liberal minded, great, 
Consistent ; wearing all the weight 
Of learning lightly like a flower.” 


At the conclusion of Judge Gray’s address Justice 
Patterson called upon ex-District Attorney Delancey 
Nicoll. 


“It is over twenty-five years since I entered the 
court room presided over by Judge Barrett,” said 
Mr. Nicoll. “He was then in the meridian of life 
and in the full enjoyment of his ripened faculties of 
body and mind. And certainly no one was more 
calculated to make a deep and lasting impression 
upon a young and aspiring member of the bar. For 
several years after that, I conducted before him & 
number of most important public prosecutions and 
I had in that capacity an unusual opportunity for 
observing all those great and varied qualities which 
made him almost an ideal judge. For certainly he 
possessed them all. He had a great love of justice 
for its own sake. He had drunk deep of the well of 
jurisprudence, and his mind was stocked with a 
great fund of legal principles, which he was enabled 
to apply to any state of facts, however complicated, 
with a correctness which almost amounted to genius. 
But he had not only those qualities. He possessed 
all of the qualities which are common to a great 
judge. He was patient, courteous, prompt in his 
decision, - firm when his decision was rendered, and 
he was enabled to clothe his judgment in a style 
which was vigorous, ornate and beautiful. 

“But apart from these fundamental 
Judge Barrett had certain characteristics which were 
The first one was his versatility. 
Other judges do 
Some become 


qualities, 


peculiarly his own. 
Some judges shine at nisi prius. 
their best work in courts of equity. 
great at circuit; others render a greater public 
service in the appellate courts. Some judges con- 
duct civil cases only; others are criminal magis- 
trates. But one of the peculiarities of Judge Bar- 
rett was, and so great was his versatility, that he 











1} 


sh 
pe 
ph 
au 
fee 
Ar 
cu 
th 
of 

hit 
juc 
wh 
cas 


wh 


lav 





nd 
vle 


me 
lie 
on- 
gi3- 
sar- 

he 


THE ALBANY LAW JOURNAL. 


335 








was equal in all and eminent in all. Another 
shining and peculiar characteristic was his intense 
personality upon the bench. It pervaded the atmos- 
phere of the court room. It was a mingling of 
austerity, severity and fairness, which made“ one 
feel as if he were in the presence of eternal justice. 
And then he possessed, as another characteristic pe- 
culiarly his own, that extraordinary command of 
the language which made him indeed a very master 
of juridical English. It has sometimes been said of 
him that he was a harsh judge. He was not a harsh 
judge; but he was a determined judge, especially 
when he came to deal either in a criminal or a civil 
ease with a litigant who was insolent and defiant. 
But there was no man who ever sat upon the bench 
who had .a greater compassion for the follies and 
crimes of others. I know that he found it difficult 
to sentence a lowly and humble offender; but he ad- 
ministered the law to rich and powerful defendants 
in a way that showed that in his court, at least, the 
law was no respecter of persons. He was most scru- 
pulous about the rights of a defendant in a criminal 
ease. And although it has been said of him that he 
was sometimes affected by public opinion, yet it was 
on just such an occasion as that that he was pains- 
taking to see that the defendant enjoyed every legal 
right and privilege. One instance of that which I 
now recall occurred just after the trial of Alderman 
Jaehne, which was one of the first of the aldermanic 
prosecutions. That trial was conducted at a time of 
great public excitement. The newspapers were de- 
manding the immediate transfer of the prisoner from 
the Tombs to the State’s prison without delay. But 
when Judge Barrett came to sentence him, he told 
him that he was determined that he should have 
every right and privilege which any convicted pris- 
oner ever enjoyed; and he instructed the sheriff not 
to take the prisoner to State’s prison, but to leave 
him in the city prison until he had had a full op- 
portunity to apply to some justice of the court for 
a certificate of reasonable doubt and a stay of pro- 
ceedings. All of which was done. 

“It is impossible to speak of Judge Barrett as a 





man and a friend without being almost overcome 
with the feelings of the loss which we all sustained 
at his death. Certainly, there were combined in his 
character a great number of noble traits which at- 
tached his friends to him with ties that were dis- 
soluble only by death. He had a high sense of duty, 
and he loved everything that was beautiful and good. 
Cant, cunning, hypocrisy, pretence, he despised and 
detested. He cared little for money for its own 
sake, and looked upon it only as making provision 
for his old age; but he was exceedingly jealous of 
his good name. He had great magnanimity of soul, 
and was one of the few men that I ever knew who 
was able to forgive his enemies. And with all that 








was mingled a delightful sense of humor which 
illumined and sweetened everything that he touched. 
His shining trait, however, and that for which he 
will long be remembered, was his fidelity to friends. 
Friendship to him was a sacred thing, and it took 
the place of the relationships which come from mar- 
riage and blood. We may say of him that the 
things were few that he would not do in friendship’s 
name. How enthusiastic his efforts, how intense his 
labors where the interests of a friend were con- 
cerned! The one unpardonable thing in his eyes was 
disloyalty in friendship. 

“ Another great characteristic which he possessed 
was his love for the city of New York. I often used 
to say to him, ‘ Why do you spend all your life upon 
the bench? You have the talents which would en- 
able you to shine at the bar and to acquire a large 
competency. Why not come back to the profession 
and get some of its great rewards?’ But his un- 
variable reply was, ‘No; I have no children depend- 
ing upon me, for whom I must accumulate, I came 
to the city of New York from Ireland as a poor boy. 
Here I was educated. The people of this city hon- 
ored me by an election to the bench, and twice after 
that they honored me again by re-electing me unani- 
mously. .I will die in their service.’ 

“Certainly, your honors, a_ great intelligence 
passed away when George Barrett went to his eternal 
rest. But generations of men will come and go in 
this city before the influence of his life and labors 
is lost. 


‘He is not dead whose glorious mind 
Lifts ours on high. 

To live in hearts we leave behind 
Is not to die.’ ” 


Ex-Justice William N. Cohen followed Mr. Nicoll. 
He said: 


“Your honors, and my associates at the bar: I 
was yet in my teens when I first saw Mr. Justice 
Barrett on the bench. There was that quiet dignity 
and refinement which made one feel in the presence 
of justice. There was no need to him of wig or gown 
to impress the suitor or counsel who-were in the habit 
of frequenting the court room. I did not know him 
then, except by sight; but after I had been admitted 
to the bar I knew him as lawyer knows a judge. 
Respect for him only ‘increased in that knowledge. 
In later years it became my good fortune to be num- 
bered among his friends, and then there opened an 
entirely new view of Mr. Justice Barrett. We all 
remember that seemingly cold exterior, that pale 
face, the slightly stooped shoulders, sensitive nos- 
trils, massive head, and altogether cold, exquisite 
and refined exterior. But beneath all that there was 
a warm and tender heart, not for many it is true, 
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but for the few. But as we know, that man indeed 
has many friends who has few friends of the kind 
that Justice Barrett had. 

“Tt is not my intention to refer to Mr. Justice 
Barrett’s career upon the bench; it is more largely 
a personal tribute which I desire to pay to his 
memory. His culture—if I may use the word—was 
the characteristic that I think most marked in him 
when you got to know him well. It was a varied 
culture indeed. A discord in music jarred his ear. 
A false tint or a false line gave offense to his eye. 
Any departure from the beautiful shocked him. He 
had an instinct for what was right and true. And 
he loved life, and he loved the pYeasures and the good 
things of life, and he loved them as a voluptuary 
loves them. Always his likes were predominated 
by the esthetic sense, by the refined and beautiful. 
And that element extended to his likes in every de- 
partment of learning. As has been said, the drama 
he followed with an intense interest, and I have 
rarely met a more discerning crit‘e. That 
equally true of music, and also of painting 
of sculpture. His reading, outside of the law, 
most diversified—biography, history, philosophy, re- 
ligion, morals; the veriest, trashiest novel that had 
a story held his attention; he took the good from 
it; it was a relief to his mind; he would often pick 
the flaws in the plot with that discrimination which 
characterized him in every walk of his literary 1 fe. 
But I think the man is best observed and can best 
be studied in his style. I refer not merely to the 
style that pervades his opinions, but his style in his 
It was seem- 


was 
and 


was 





addresses, of which some of us know. 
ingly a fluent, easy style, but in reality it was not. 
He liked French—the French language and litera- 
ture—studied them closely, but he liked the lan- 
guage because there were shades of meaning in it. 
precision in it. That was one of the things that 
marked his style. He sought long and painfully for | 
the word that would give exact expression to his | 
thought, and he would not rest content until he had 

found it. And after getting the word he went over | 
and over his sentences again and again, until they 
not only expressed the thought, but were balanced 
and musical and finished, and, above all, lucid 

They had to be as plain to the ordinary reader as 
they were to the reader of culture. And it would 
not do, even in this incomplete sketch of Mr. Justice 
Barrett, to close without saying a word as to his 
great charm of manner. One could not be with him 
without being fascinated and attracted. Not merely 
the thought, which was always worthy, but it was 
the manner, the enthusiasm, the interest which was 
kept and sustained to the end. Social intercourse 
with Mr. Justice Barrett was a precious possession, 
and, now that he has gone, it is a fragrant memory.” 








ing address for the members of the bar. 
as follows: 

“May it please your honors: After these admi- 
rable tributes to the memory of our departed friend, 
I can add nothing but sorrow for the friend of all 
my active life, an homage for a pure, upright, able, 
devoted public servant. How well I remember him 
on that day, nigh upon 36 years ago, when he stood 
at the bar and made the great argument which at- 
tracted to him universal public attention and led 
to his nomination and election to the bench of the 
Supreme Court! Young, slender, nervous, pale, 
trembling with energy and enthusiasm, he exhibited 
on that day, it seemed to me, qualities of greatness 
that would know no limit.in their development, ex- 
cept the limit of life. I have often regretted that 
he went upon the bench; because it seemed to me 
that he had the qualities that would have made him 
so great at the bar, so great in the political life of 
the country, so great in diplomacy, so successful in 
any branch of active life. Yet, I have always ans- 
wered myself by the reflection that he brought those 
qualities to the bench. And it was the possession 
of the qualities that would have made him success- 
ful in the stir and activity of life that made him so 
great a judge. His control over juries was marvel- 
ous. The skill with which he directed the course of 
a trial was exquisite, admirable, a perfect. work of 
art. He possessed a clear, definite conception of the 
duty of a judge in the trial of questions of fact, 
and it was one which I think worthy of admiration. 
He swung away freely and altogether from the fault, 
so common in our American courts, of treating the 
trial of questions of fact before juries as a game, in 
which the lawyers on either side are contending for 
a prize, and in which the judge acts as a referee be- 
tween them. Mr. Justice Barrett’s conception of 
his duty upon the bench was that he was to see jus- 
tice done; that he was to require the counsel before 


He spoke 


him to arrive with all convenient speed at the de- 
termination of the merits of the case; and that he 
was to contribute his own convictions to the right 
solution of the questions involved. In his dealings 
with questions of law he also illustrated a quality 
not always found upon our bench. He never allowed 
justice to be tangled in the net of technicality. His 
keen and incisive intellectual process never stuck in 
the bark. Words were nothing to him, but the ideas 
behind the words. And that sensitive appreciation 
of every interest in life which graced him gave him 
a just conception of the relations which statutes and 
rules of law, enacted or adopted perhaps a lifetime, 
generations or centuries before, had to the conditions 
of real life. He interpreted the law in the light of 


the living present, with all its mighty forces, with 
all the requirements of civilization, of morality and 





Secretary of State Elihu Root made the conclud- 
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light of centuries past. Thus he was often in ad- 
vance of us all; his decision in the lower court in 
the Sugar Trust case—the North River Sugar Re- 
fining Company case—going to a length to which the 
Court of Appeals in the same case was unwilling to 
go, though affirming the decision. His decision in 
that case has found the bench and bar of the United 
States now, fifteen, twenty years after, just reaching 
his sound and just conception of the demands of the 
tule of the law—the immemorial rules of law—to 
the conditions of our modern life. 

“He was a great judge; he was a true and noble 
gentleman. To be his friend was to have a blessing 
in one’s life. To know him well was to be made 
better by the compulsion of unconscious imitation. 
He was a warm and loyal friend. He will be for- 
gotten! We cannot rescue his name from oblivion. 
We shall all be forgotten. There is no immortality 
of the bar, and there is, but in the rarest, most ex- 
ceptional cases, no immortality of the bench. He 
will be forgotten! But so long as the recurrent 
waves of error beat against the structure of Ameri- 
can liberty founded upon justice—so long as the cor- 
ruption that he whipped seeks to undermine the 
structure—so long as the violence of the demagogue 
seeks to hurl the mob against it—so long will the 
influence of that modest, retiring, unostentatious 





man continue to live in the work that he did in 
building up the structure.” 
Justice Patterson replied on behalf of the bench: 


“The tributes,” he said, “that have been paid 


to-day to the memory of Mr. Justice Bar- 
rett are just and _ appropriate. His attain- 
ments as a lwayer, his eminence as a_ judge, 
his great service to the public, the upright- 
ness of his character, his extensive culture 


and his general accomplishments have been so fully 
considered and so faithfully described that but little, 
if anything, remains for me to say. Yet it is fitting 
that this court, of which he was for some years a 
member and a chief ornament, should unite in doing 
honor to one who took a leading part in its organi- 
zation and establishment and whose labors in it 
contributed largely to its usefulness and success in 
the administration of justice and the law. 

“When this court began its career, now nearly 
eleven years ago, Judge Barrett brought to its aid 
a judicial equipment of experience rivaled only by 
that of our then distinguished and always to be la- 
mented presiding justice. He had passed through 
all the gradations, or stages of service on the bench, 
from the inferior, but not unimportant, District 
Court, the Common Pleas, the Circuit Court, the 
Court of Oyer and Terminer and the equity branches 
of the Supreme Court up to the General Term of 
that court. There was scarcely a case of any char- 
acter cognizable in a State tribunal with the law of 








which he had not some acquaintance, and the knowl- 
edge which he had acquired was readily at his com- 
mand. He was a most diligent and indefatigable 
worker, gifted with clear insight and possessed of a 
power of expression, touched with the grace of a 
literary style, unique in its elegance and beauty. 

“He has often been referred to, and not without 
propriety, as a model of a judge of an appellate 
court. He was patient in the hearing of causes, 
painstaking, open minded and thorough in his ex- 
amination of them; deliberate in the formation of 
his judgments, but tenacious of his opinion when 
satisfied that he was right. He had to an unusual 
degree the power or faculty of analysis and in con- 
sidering facts he could look quite through the deeds 
and even the thoughts of men. Although he would 
deal with large and important subjects in a broad 
and liberal way, he was singularly able in mastering 
and utilizing the smallest matters of detail. Nothing 
seemed to escape his observation, and yet none was 
more expert than he in discarding the immateriali- 
ties of a complicated or bulky record. 

* Beneath a manner gentle, courteous and affable, 
there was hidden great strength and force of charac- 
ter which never failed of exhibition when occasion 
demanded it. His mental and moral impulses were 
on the right side of public and social questions. It 
may be said of him truthfully, that as a judge he 
was learned without pedantry; wise, just, discrimi- 
nating, able, efficient and a safe guide. That his po- 
sition on the bench was a commanding one all will 
admit, and he richly deserved that recognition of his 
merit which the people gave in returning him time 
and again to the exalted place he held in the judicial 
system of the commonwealth. 

“When he left this tribunal six years since to re- 
sume his place in the general court, we parted with - 
him reluctantly, and were grieved to sever the close, 
personal and official intercourse we had had with 
him. But it was apparent that his declining health 
required the change, for the onerous labor he was 
engaged in here was too great a strain upon his 
waning physical strength. There remained with us, 
however, the example of his devotion to duty and 
the stimulus to exertion derived from association 
with him. 

“His death, although not unexpected, caused us 
all infinite sorrow. He has gone to his long rest, 
followed by the respect and honor of the community 
and the affection of all who were privileged to come 
within the compass of his friendship.” 





TiO: 


Bonds of the United States held by a national bank 
as part of its capital are held, in Old Nat. Bank v. 
County Court (W. Va.), 3 L. R. A. (N. 8S.) 584, not 
to be taxable by the State or under its authority. 
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Incompetency in Criminal Proceeding of 
Offer to Compound Accusation. 

In Sanders v. State, in the Supreme Court of Ala- 
bama (June, 1906, 41 So. 466), it was held that in 
a prosecution for rape evidence that defendant had 
offered money to the foster father of prosecutrix to 
stop criminal proceedings was incompetent. The 
court said in part: 

“The court erred in allowing the witness, Sandy 
Puryear, to testify, against the objection of the de- 
fendant, that the defendant had offered to bribe him 
to ‘squash’ the proceedings. Said Puryear was not 
merely a witness, but, being the father by adoption 
of the prosecutrix, this was not analogous to the 
cases where efforts were made to bribe witnesses, 
but was an effort to compromise the case. The de- 
cisions of this State are uniform to the effect that 
efforts to compromise cannot be proved as admis- 
sions against the party making them. It is true 
that these décisions have been in civil cases, and in 
one instance in a quasi criminal case of bastardy 
(Martin v. State, 62 Ala. 119). But in a criminal 
case this court, speaking through Brickell, C.J., ap- 
plies the same reasoning, and gives cogent reasons 
why courts should be careful about admitting such 
testimony (Wilson v. State, 73 Ala. 527). It is true 
that there is no authority of law for compromising 
a felony, yet it is a fact that less penalties are some- 
times agreed upon between the prosecutor and the 
defendant, and, hofever that may be, an effort to 
compromise is not an admission of guilt. ‘The true 
reason for excluding an offer of compromise is that 
it does not ordinarily proceed from and imply a be- 
lief that the adversary’s claim is well founded, but 
rather a belief that the further prosecution of that 
claim, whether well founded or not, would in any 
event cause such annoyance as is preferably avoided 
by the payment of the sum offered. In short, the 
offer implies merely a desire for peace, not a con- 
cession of wrong done’ (2 Wigmore on Evidence, p. 
1231, sec. 106lc). While there are decisions to the 
contrary in other States, yet the reason of the law, 
as expressed by our own court and the eminent text- 
writer just quoted, commends itself to our judg- 
ment.” 

This discussion lays considerable stress upon an 
analogy between civil and criminal cases. The ex- 
tract from “ Wigmore on Evidence” succinctly sums 
up the status of an offer to compromise a civil liti- 
gation, that it “implies merely a desire for peace, 
not a concession of wrong done.” Many persons who 
not only are free from fault, but believe they could 
probably establish their innocence, will pay consid- 
erable sums of money to a “striker” or a black- 
mailer, in order to avoid the expense, trouble and 
publicity of defending an action on tort. The 
analogy to civil cases is helpfful; indeed, the spirit 








of the rule of inadmissibility applies even more 
strongly to criminal prosecutions. In the earlier 
Alabama case of Wilson v. State (78 Ala. 527), it 
is said: “There is in criminal cases no species of 
evidence the introduction of which is so restrained 
and guarded as the admissions or confessions of the 
accuesd, whether expressed in words or to be implied 
from conduct.” 

The offer to pay hush money taken most strongly 
against a prisoner could not be viewed in any other 
light than an implied confession. Not only is the 
admissibility of direct confessions hedged about with 
many restrictions, but it would seem hardly fair to 
look upon such an offer as in any sense a confession. 
Much more than in civil cases will an innocent crim- 
inal defendant be tempted to succumb to the black- 
mailer. The fact that the practice of yielding to 
blackmail should be discouraged does not require a 
rule of public policy that any offer to compound an 
accusation shall be competent as a concession of 
guilt—N. Y. Law Journal. 
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The Economic Advisability of Inaugurating 
a National Department of Health. 
By J. Pease Norton, Ph.D., Assistant Professor 
in Political Economy, Yale University, 
New Haven, Conn. 


This is an age of progress, intellectual, social and, 
above all, material—of progress so colossal that the 
eternal forces of nature are gradually abandoning 
the long fight and one by one surrendering to the 
mind and hand of man. But with all that has been 
wrought there yet remain broad gaps in our organi- 
zation which, if left unheeded, may blight the civ- 
ilization itself. In the present paper an attempt is 
made to point out what may be regarded as the 
most serious hiatus in our social system and to con- 
sider a possible remedy based on more efficient or- 
ganization. Societies, like skillful capitalists, should 
strive to invest their revenues so as to yield maxi- 
mum returns. When returns are direct and may be 
charged for, experience has shown that the manage- 
ment in many cases may be judiciously entrusted 
to private individuals. | When social investments 
produce conditions rather than commodities, indirect 
services impossible to measure as they occur unit 
by unit, but which nevertheless result in large sub- 
stantial gains measurable in the aggregate, the man- 
agement must be entrusted to national agencies, 
sufficient in magnitude to produce the results de- 
sired. 

In an age of great things, a civilization must not 
be staggered by its own creation. Greater and 
greater things must it do because of the necessity 
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that compels it. To falter is to lose grip, and to 
lose grip means a more or less slow destruction of 
the civilization by divers melancholy wastes. 

The salvation of the civilization and of the race 
lies in the hands of exceptional men. The ope of 
the race rests in its efficient organization for action 
Efficient organization consists in compelling each in- 
dividual to do that thing within his capability which 
has greatest value for society. To do otherwise is 
a great waste. To permit great wastes to go un- 
checked is more than a suicidal policy; for an evil 
more destructive than race suicide is race homicide. 
There are four great wastes to-day, the more la- 
mentable, because they are unnecessary. They are 
preventable death, preventable sickness, preventable 
conditions of low physical and mental efficiency 
and preventable ignorance. The magnitude of these 
wastes is testified-to by experts competent to judge. 
They fall like the shades of night over the whole 
human race, blotting out its fairest years of happi- 
ness. 

The facts are cold and bare—1,500,000 persons 
must die in the United States during the next 
twelve months; equivalent to 4,200,000 persons will 
be constantly sick; over 5,000,000 homes, consisting 
of 25,000,00 persons, will be made more or less 
wretched by mortality and morbidity. 

We look with horror on the black plague of the 
middle ages. The black waste was but a passing 
cloud compared with the white waste visitation. Of 
the people living to-day over eight millions will die 
of tuberculosis, and the federal government does not 
raise a hand to help them. 

The department of agriculture spends seven mil- 
lion dollars on plant health and animal health every 
year, but, with the exception of the splendid work 
done by Doctors Wiley, Atwater and Benedict, Con- 
gress does not directly appropriate one cent for pro- 
moting the physical well-being of babies. Thousands 
have been expended on stamping out cholera among 
swine, but not one dollar was ever voted for eradi- 
Hundreds 
of thousands are consumed in saving the lives of elm 
trees from the attacks of beetles; in warning farm- 
ers against blights affecting potato plants; in im- 
porting Sicilian bugs to fertilize fig blossoms in 
California; in ostracizing various species of weeds 


cating pneumonia among human beings. 


from the ranks of the useful plants, and in extermi- 
nating parasitic growths that prey on fruit trees. 
In fact, the department of agriculture has expended 
during the last ten years over forty-six millions of 
dollars. But not a wheel of the official machinery at 
Washington was ever set in motion for the allevia- 
tion or cure of diseases of the heart or kidneys, 
which will carry off over six millions of our entire 
population. Eight millions will perish of pneumo- 
nia, and the entire event is accepted by the Ameri- 








can people with a resignation equal to that of the 
Hindoo, who, in the midst of indescribable filth, 
calmly awaits the day of the cholera. 

During the next census period more than six 
million infants under 2 years of age will end their 
little spans of life while mothers sit by and watch 
in utter helplessness. And yet this number could — 
probably be decreased by as much as one-half. But 
nothing is done. ‘ 

In the United States alone, of the eighty millions 
living to-day, all must die, after having lived, say, 
a little more than 3,200,000,000 years of life, on the 
average slightly more than two score years. Of 
these years, 1,600,000,000 represents the unproduct- 
ive years of childhood and training. 

Consider that the burden of the unproductive 
years on the productive years is 20; 20, or say 100 
per cent. Could the average length of life be in- 
creased to sixty years, say to 48,000,000,000 years 
lived by 80,000,000 of people, the burden of the un- 
productive years would fall to 50 per cent. In the 
judgment of men competent to hold opinions, this is 
not impossible. 

The States’ rights doctrine can be applied against 
the department of agriculture as effectively as 
against a national department for health. It is not, 
then, a question of constitutionality, but, rather, of 
whether or not such a department is needed by the 
nation. 

The idea is by no means a new one. As far back 
as 1879 Dr. Benjamin Ward Richardson advocated 
by articles and books the establishment in Great 
Britain of a ministry of health. Solvay, in Belgium, 
has emphasized the importance of this field fofr gov- 
ernment action. Sir Francis Galton, in recommend- 
ing the study of the new science of eugenics, created 
by his own investigations, holds that the laws now 
being worked out by the brilliant group of mathe- 
matical biologists in England bearing on such sub- 
jects as heredity or homotyposis, reproductive se- 
lection, inheritance of longevity and mental traits, 
and disease causation, should become the basis of 
constructive action by the State. And this point of 
view has been the subject of much discussion at the 
meetings of the British Sociological Society. 

Two years ago, an interdepartmental committee 
was appointed by the British parliament under these 
terms of reference: (1) “To determine the steps 
that should be taken to furnish the government and 
the nation at large with periodical data for an ac- 
curate comparative estimate of the health and phy- 
sique of the people; (2) to indicate generally the 
causes of such physical deterioration as do exist in 
certain classes, and (3) to point out the means by 
which it can be most effectually diminished.” 

The committee returned a report recommending a 
permanent advisory council, in substance a national 
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department of health, along with fifty-two other con- 
structive measures. 

In America, physicians connected with the Ameri- 
can Medical Association for a number of years have 
advocated that the executive cabinet include a sec- 
retary of health. The necessity for such a depart- 
ment has also arisen in connection with the Panama 
canal. Indirectly, two medical experts are now as- 
sociated with the canal organization. In 1906, Mr. 
Hubert -Higgins, in a book entitled “ Humanicul- 
ture,” elaborated the advantages and necessity for 
national action through a thoroughly equipped na- 
tional department of health. The recent book by 
Dr. Shadwell, a physician, on “ Industrial efficiency ” 
tends to the same conclusions. 

Certain divisions of the work of such a depart- 
ment are now performed by other executive depart- 
ments, and these bureaus would form excellent nuclei 
for the organization. The names of those bureaus 
now engaged to some extent along lines not foreign 
to the purpose of such a department and their ap- 
propriations follow: 


Public Health and Marine-Hospital Serv- 
ice (Treasury department) 

Bureau of Animal Industry for the In- 
spection of Meat (Department of Agri- 
culture)... . 

Life-Saving Service (Treasury dedpart- 
ment). .... 1,841,000 

GE EEG Oe rer 
The logic that justifies an annual appropriation of 
$2,000,000 for a life-saving service against the acci- 
dents of the sea should justify protection against ac- 
cidents of disease and death. Other bureaus more 
closely connected with health regulation than at first 
sight appears are: 

Bureau of Labor (Department Commerce 
and Labor) 

Bureau of the Census, vital statistics 
(Department Commerce and Labor). Ba 

Bureau of Immigration (Department 
Commerce and Labor) 


$176,000 


1,400,000 


2,126,000 


..+e++ $3,713,000 


| SARE eae ere 


Agitation for the factor acts, the eight-hour day, 
regulations concerning female and child labor and 
immigration is justified primarily as health regula- 
tion. 

The total is, in round figures, seven millions out 
of a total national expenditure of about $725,000,000. 
These bureaus should be included in the work of the 
health department. Many other services, however, 
should be added, the beginnings of some of which 
appear in recent bills either passed or now before 





Congress. 


Among these bills is the meat inspection bill, 
which provides rigid inspection of meat and meat 
products and regulates the sanitation of slaughter 
and packing houses. These regulative powers are 
entrusted in the bill to the department of agricul- 
ture, which is unfortunately already overburdened 
with a too diverse series of problems. Moreover, 
this department is tiecessarily more concerned with 
encouraging and protecting the producers in the va- 
rious industries than in guaranteeing the health of 
the consumer. Commercially, the interests of the 
producers and consumers are often at variance. This 
service should be administered by a national depart- 
ment of health. 

The national quarantine law recently passed forms 
the basis for a bureau of national quarantine. 

The pure food law provides for the rigid inspec- 
tion of food and food products, as well as drinkables 
and medicines. Severe penalties are imposed for 
adulteration and false labeling. This bill extends 
federal powers into affairs with which the States 
have dealt very generally with laxity. The grave 
danger in State regulation lies in the strong ten- 
dency to use these laws indirectly as a protective 
measure against the products of other States. 

There must arise many differences of opinion with 
respect to the practicable division of powers in the 
organization of a national department of health. 
An organization is suggested in the following para- 
graphs, not for the sake of occasioning argument 
over details which would necessarily be the subject 
of careful investigation, but in order to present posi- 
tive prolegomena for discussion: 


1. It seems desirable that a United State national 
department of health should be established, having 
as its head a secretary, who shall be a member of 
the executive cabinet. 

2. The purpose of the department should be to 
take all measures calculated, in the judgment of ex- 
perts, to decrease deaths, to decrease sickness, and 
to increase physical and mental efficiency of citizens. 

3. It is probable that a national department of 
health could be advantageously made to consist of 
the following bureaus: 

National bureau of infant hygiene. 

National bzureau of education and schools. 

National bureau of sanitation. 

National bureau of pure food. 

National bureau of registration of physicians and 
surgeons. 

National bureau of registration of drugs, drug- 
gists and drug manufacturers. 

National buerau of registration of institutions of 
public and private relief, correction, detention and 
residence. 

Nationla bureau of organic diseases. 
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National bureau 

National bureau 

National bureau 

National bureau of labor conditions. 

National bureau of research, requiring statistics. 

National bureau of research, requiring laboratories 
and equpiment. 


of quarantine. 
of health information. 
of immigration. 


4. At the present time of vast undertakings, the 
magnitude of the department should not be lightly 
passed over. Great ends must be wrought out 
through adequate organization. To make headway 
against death, morbidity, cancer, tuberculosis, we 
must use dynamite and in large charges. 

To equip human machinery, consisting of excep- 
tional men, organized and kept in action for this 
task, with suitable apparatus and adequat esupplies, 
at least one hundred millions of dollars should be 
annually appropriated by the nation. 


5. The health department should receive its sup- 
port: 

(a) From licenses levied on persons and indus- 
tries inspected, stamp taxes and registration fees. 


(b) From national appropriations. 


6. The scope of the work of the fourteen bureaus 
is briefly discussed in the following paragraphs. 
The organization is framed from the standpoints of 
(1) economy of operation, (2) effectiveness of ad- 
ministration, (3) adequacy of results. * It is, of 
course, oue of the question to attempt to give spe- 
cific reasons for each bureau in the space allotted: 

A. Bureau of Infant Hygiene.—This bureau should 
investigate and regulate conditions causing infant 
mortality. Registration of births and marriages 
would enable wholesale education of parents by 
means of pamphlets and leaflets concerning the care 
of the child, food, air, dress, ete., such as the model 
pamphlets of the Tllinois bureau of health. Con- 
tinuation classes and education of older girls in 
schools, as well as regulation of female employment 
during and after pregnancy, are recommended by the 
British committee; also medical certificates as to 
the cause of death and registration of still births. 
The establishment of municipal milk stations now 
going on in European cities should be adopted. The 
famous Randall’s Island experiment, where steril- 
ized milk feeding reduced infant mortality from 
41.83 per cent. in 1895-7 to 16.52 per cent. in 1904, 
is pertienent. McCleary estimates for eleven Euro- 
pean cities a decline from an average of 20.2 per 
cent. to 18.3 per cent. by partial use of municipal 
milk depots. The work of Dr. Goler, of Rochester, 
is still more striking. The damage wrought by 
impure milk, soothing syrups and parental igno- 
rance is probably equivalent to a decrease of several 
years in average at death of the entire population. 





B. Bureau of Education, Schools and Children’s 
Homes.—This bueral could co-operate with the local 
schools in (1) medical inspection of children and 
anthropometric measurements, (2) extension of the 
New York system of disease examination by perma- 
nent nurses, (3) municipal treatment of defective 
eyes, ears, teeth and segregation of defective chil- 
dren, (4) inspection of buildings used.and methods 
of schools, children’s homes, etc., from sanitary and 
educational standpoints, (5) systematic education of 
children in right living along practical lines. 

C. National Bureau of Labor Conditions.—This 
bureau should investigate and frame legislation for 
proper conditions under which labor may be em- 
ployed. The excellent work already being done by 
the present bureau of labor should be expanded. 
The length of the working day, hours of rest, etc., 
should have more attention, and proper regulations 
should be enforced. 

D. Bureau of Sanitation. The subject of sanita- 
tion and ventilation should be very thoroughly in- 
vestigated, with a view to establishing satndards 
(1) for sewerage systems of cities and towns; (2) 
water supply; (3) air purity, by regulating smoke 
and chemical pollution; (4) proportion of building 
and open spaces in cities; (5) condemnation of in- 
sanitary and overcrowded house property; (6) reg- 
ulation of the dust danger in cities; (7) standards 
for factories and mines; (8) standards for public 
halls, theaters and public conveyances with inspec- 
tion;(9) standards of sanitation for farms where 
dairy products are sold; (10) adequate legislation 
and inspection to enforce proper regulations, and 
wide dissemination of useful information. 

E. Bureau of Pure Food.—This bureau should pro- 
vide (1) standards of purity for all foods and drink- 
abies, (2) meat and animal inspection. The begin- 
ings of this bureau are in the pure food and meat 
inspection bills, now in course of agitation. 

F. Bureau of National Quarantine.—The national 
quarantine act recently passed forms a precedent for 
such a bureau; also work done by the public health 
and marine-hospital service. An appropriation of 
$200,000 is, however, entirely inadequate. This bu- 
reau should (1) provide means for handling epi- 
demics with speed, (2) regulate quarantines against 
infectious diseases, (3) study and devise means of 
handling diseases transmitted by insects. 


G. Bureau of Registration of Physicians and Sur- 
geons.—This bureau should have power to require 
(1) that all colleges educating physicians and sur- 
geons be under national inspection as to curriculum 
and training; (2) that all physicians and surgeons 
be required to be registered; (3) that returns be 
made by physicians and surgeons of records of all 
cases, on Official blanks, showing on analysis by the 
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department statistical records, such as average visits 
per illness, cases per death, etc.; that returns be 
made by physicians and surgeons of all organic or 
chronic diseases for use of the bureau of organic 
diseases; (4) that licenses be issued barring general 
practitioners from treating special diseases requir- 
ing skill above that evidenced by training; (5) that 
the standard of the profession be raised by protect- 
ing the exceptional men and barring quacks, charla- 
tans, etc. 

H. Bureau of Registration of Druggists, Drug 
Stores and Manufacturers of Drugs.—This bureau 
should have the necessary powers (1) to regulate 
the standard of drugs, and to require drugs to be 
sold, as far as possible, in unbroken packages under 
seals; (2) to regulate “patent medicines” by re- 
quiring contents printed on labels, under govern- 
ment stamp, and severely punishing both newspapers 
and manufacturers for the insertion o ffalse or 
fraudulent advertising matter calculated to deceive 
the public; (3) to regulate preparations of pre- 
scriptions by doctor and druggist, by fixing stand- 
ards, and by summarily punishing substitutions; 
(4) to maintain competent inspectors and to enforce 
such regulations as shall accomplish the results; 
(5) to prepare and to furnish druggists, doctors, 
ete., with a weekly or monthly bulletin containing 
orders and instructions in a systematic educational 
campaign. 

4. Bureau of Registration of Institutions of Pub- 
lic and Private Relief, Correction and Detention.— 
This bureau should investigate conditions in institu- 
tions and establish standards. The inmates should 
be the subject of experiments in diet, hygiene, sani- 
tation, ete., and also of statistical inquiry. The 
census has recently issued a bulletin in this field. 

J. Bureau of Immigration—This bureau should 
include in addition to the present service, provisions 
for the study of races, desirable immigration, mix- 
ture of races and also distributio nlocally. 

K. Bureau of Organic Diseases.—The data re- 
turned by physicians in compiling notifications con- 
cerning chronic and organic diseases with history 
should be a field for study. Means should be taken 
educationally (1) to ameliorate and advise by pam- 
phlets; (2) to follow up and to study for causes 
and remedies; (3) to furnish practitioners with di- 
rections for treatment. Dr. Solis Cohen estimates 
that consumptives alone now number not fewer than 
1,000,000. The importance of the work san not be 
overestimated. 

L. Bureau of Health Information.—This bureau 
should adopt methods used by the department of 
agriculture, the follow-up pamphlet, ete., with a 
view to disseminating reliable information couched 
in plain language concerning right living as widely 





and thoroughly as possible. 


M. National Bureau of Research Requiring Sta- 
tistics—In human beings differences in habits are 
probably more important than difference in physical 
characters in determining the optimum health, and 
in warding off morbidity and mortality, as well as 
criminality. Habits should be investigated to a far 
greater extent than they have been hitherto. The 
highly exact methods of statistical analysis, involv- 
ing the theories of variation, correlation and regres- 
sion, should be applied to this field on a large scale. 
Such questions as the correlation of food habits and 
alcoholism with mental and physical efficiency, value 
of foods experimentally determined by results in con- 
nection with mental and physical efficiency rather 
than by laboratory theoies, effects of longer ‘or 
shorter labor day on efficiency, correlation of the 
number of open windows and cases of sickness, etc. 
Such questions of vital interest can be determined 
to a finality by the new statistical analysis . The 
opportunity presented by the possibility of experi- 
ment with the diet of the army, the navy, the in- 
mates of houses of detention and correction should 
not be lost. The preparation of all blanks in use 
by all other departments should be subject to the 
approval of this department, which should have at 
its head exceptional men. The vital statistics of 
the census should be managed by this bureau. The 
necessity for experts of the highest order is dis- 
cussed in a subsequent section. 

N. National Bureau of Research Requiring Labora- 
tories and Apparatus.—This bureau should endeavor 
systematically to extend knowledge of remedies for 
the deadly diseases which may be advantageously 
pursued by laboratory methods. 

The organization in vogue among modern business 
corporations and the practice of playing off against 
each other several experts engaged in independently 
solving the same problem should be adopted. That 
which can be accomplished through the organization 
of the world’s exceptional men under the lash of fail- 
ures and stimulus of great rewards is of vast mag- 
nitude. 

The vital problem for the department of research 
is to make new discoveries of value at a rapid rate. 
New discoveries or inventions in general depend on 
the number of exceptional men in a society capable 
of such work. Exceptional men are in degrees as 
one in a thousand, one in a million, an Edison, one 
in two hundred million of a population. An art 
discovered by one such man becomes operative for an 
entire population. The necessity of employing ex- 
perts can not be over-emphasized. The possibilities 
of a civilization efficiently administered by excep- 
tional men practically renders negative the evils of 
the Malthusian theory. 

1. The greater the population the greater the num- 
ber of exceptional men of all degrees, since excep- 
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tionality depends on a ratio to the total population. 

2. The value of the work of a given exceptional 
man capable of producing an invention, depends on 
the value of the invention to the average man who 
uses it, multiplied by the number of users, who are 
in ratio to the total population. 

3. Two results emerge: (a) The value of the work 
of an exceptional man increases directly with the 
growth of the population. (b) Society gains greatly 
through the increase in its numbers, since every 
member of the population on the average is served 
by all of the exceptional men. The value of the 
work of a Luther Burbank, an Edison or an Eli 
Whitney, is incalculable. 

From the standpoint of eugenics, it is desirable: 
(1) To select as early as possible the exceptional 
minds; (2) to afford these minds every opportunity 
of training and education; (3) to place them in op- 
eration where their exceptionality may prove ad- 
vantageous to society; (4) to place in operation in- 
stantaneously the results of their work. How large 
are the appropriations now made for the defective 
children who must forever be a burden on society. 
How little has been done for the exceptional chil- 
dren who must carry by their work both the de- 
fective and the average of the population. Profes- 
sional organizers understand the importance of this 
phase, Carnegie in his libraries and_ institutes, 
Rockefeller in the Rockefeller Institute and Chicago 
University. A fortiori the nation should provide for 
this necessity. 

The economic reasons for establishing a national 
department of health are five: 

1. To enable society to progress more rapidly 
under the law of increasing returns through increas- 
ing the percentage of exceptional men of each de- 
gree (many of whom are now lost through prevent- 
able accidents), in addition to increasing the total 
population. 

2. To lessen the burden of the unproductive years 
on the productive years by increasing the averoge 
age at death. If we estimate the average span at 
40 years, and 20 years as unproductive, the ratio of 
unproductive to productive years is 100 per cent. 
Without venturing an opinion as to the true figures 
after the manner of La Place, I have calculated what 
would be the economic gain if average span were 
40, 45, 50 and 55 years, and also the burden of an 
unproductive year at $100 and $200. The annual 
gains are shown under the various hypotheses. Thus 
if the average life-span of a class of the population 
can be increased from 40 to 45 years, the economic 
gain would be $25 to $5 Oper head. Assuming 
40,000,000 of productive age in the United States, 
the burden of the unproductive years of childhood, 
lightened by an increase in the average life span, 
from 40 to 45 years would be $800,000,000 to 








$1,600,000,000 per annum, and an increase of ten 
years would result in savings of $1,320,000,000 to 
$2,640,000,000 per annum. 


BURDEN OF UNPRODUCTIVE YEARS ON PRODUCTIVE YEARS. 
Average span of life in years.. 40 45 50 55 


At $100, per cent............. 100 80 67 57 
Measured in dollars, per capita.$100 $80 $67 $57 
MGR TOP POTIOE.... 26. 6.5606005 0 20 13 10 
POE MN oi hi 36 oR ared 8 ad 20 44 43 
DS occ hate arse kee area 200 160 134 114 
re nT ee 40 26 20 
WN ON ois cha weine wend eee 40 66 86 


3. The third economic reason for establishing a de- 
partment of health is to decrease the burden of death 
on the productive years by increasing the age at 
death. If the expense of illness and death are $300, 
and the average age at death is 40 years, the average 
death expenses average $15 on the twenty productive 
years. Could the average age be increased to 50 
years, the burden falls to $10, or a decrease of 50 per 
cent. For 80,000,000 of people, the saving of $1.50 
per year of life would be equivalent to $120,000.000 
per annum. 

4. The fourth object of the plan would be to lessen 
the economic burden of sickness. Assuming New- 
holme’s figure of 9 days’ average illness per annum, 
approximately 2,000,000 years of life are lost per 
annum. Estimating wages at $1 a day, and all other 
expenses $1 a day, $1,444,000,000 loss per annum is 
registered by this item. Could the days of illness 
be cut down one-third, nearly $500,000,000 would be 
saved. 

5. Higgins has estimated that six hundred millions 
are now spent on criminality in the United States. 
If the criminality is largely the product of the social 
environment, such as overcrowding, alcoholism, etc., 
measures which would decrease this only fractionally 
are worthy of consideration. A decrease of 16 2/3 
per cent. would result in saving of $100,000,000 per 
annum. 

For the last four estimates the total savings range 
between $1,800.000,000 and $4,000.000,000 per annum. 

In addition to the economic gain, the establishment 
of a national department of health would gradually 
but surely diminish much of the misery and suffering 
that can not be measured by statistics. Sickness is a 
radiating center of anxiety; and often death in the 
prime of life closes the gates of happiness on more 
than one life. Let us not forget that the “ bitter ery 
of the children” still goes up to Heaven and that 
civilization must hear, until at last it heeds, the 
imprecations of forever wasted years of millions of 
lives. 

If progress is to be real and lasting, it must pro- 
vide whatever bulwarks it can against death, sick- 
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ness, misery and ignorance; and in an organization 
such as a national department of health—adequately 
equipped—a vast preventive machine—working cease- 
lessly, an attempt at least would be made to staunch 
those prodigal wastes of an old, yet wastrel world. 





: 0: 


Among the Late Decisions. 

An agreement by a partner that the goods of the 
firm may be paid for by the customer in commodi- 
ties furnished for the partner’s own benefit is held, 
in Eady v. Newton Coal & L. Co. (Ga.), 1 L. R. A. 
(N. S.) 650, to be void as beyond the scope of the 
partner’s apparent authority. 


The common-law rule that notice to the agent is 
necessary to revoke a power of attorney to convey 
real estate is held, in Best v. Gunther (Wis.), 1 L. 
R. A. (N. 8.) 577, not to be abrogated by a statute 
merely authorizing the recording of such power, and 
providing that, if recorded, the instrument of revo- 
cation must also be recorded to be valid. 


- The authority of an agent to collect a mortgage 
indebtedness is held, in Friend v. Ward (Wis.), 1 L. 
R. A. (N. S.) 891, presumptively, and in the ab- 
sence of anything appearing to the contrary, to con- 
tinue until he obtains the money, the securities hav- 
ing remained in his possession. 


The well-established rule that neither profert can 
be made, nor oyer demanded, of an instrument, is 
applied in Riley v. Yost (W. Va.), 1 L. R. A. (N. 
8.) 777. 


A writ of prohibition to prevent proceedings under 
a statute providing for the removal of an incumbent 
from a public office is held, in Bell v. First Judicial 
District Court (Nev.), 1 L. R. A. (N. 8.) 843, not 
to be prevented by the fact that the statute is un- 
-eonstitutional, relief having been denied petitioner in 
the lower court, and their being no other plain, 
speedy, and adequate remedy. 


The district court is held, in State ex rel. Young v. 
Kent (Minn.), 1 L. R. A. (N. S.) 826, to have no 
discretion to refuse leave to the attorney general to 
file an information, in the nature of a quo warranto, 
directed to a municipal corporation, requiring it to 
show cause why its franchise should not be declared 
null and void. 


Officers who, after arresting a person, forcibly 
search him, and take from him valuables with the 
intention of keeping them, are held, in Tones v. State 





(Tex. Crim. App.), 1 L. R. A. (N. 8S.) 1024, to be 
guilty of robbery. 


The owners of a tug, whose fault caused the wreck 
of its tow, are held, in The Pine Forest (C. C. A. Ist 
C.), 1 L. R. A. (N. 8S.) 873, to have no right to sal- 
vage for services rendered by another vessel belong- 
ing to them, in raising and bringing the wreck into 
a port of refuge. 


A public official, intrusted with the custody of a 
government building, is held, in Palmer v. District of 
Columbia (App. D. C.), 1 L. R. A. (N. 8.) 878, to 
be bound to obey the provisions of a statute forbid- 
ding the emission of dense smoke from chimneys. 


An ordinance requiring a certain kind of fenders 
on street cars, or some others, equally as good, ap- 
proved by certain officials, is held invalid, in Elk- 
hart v. Murray (Ind.), 1 L. R. A. (N. S.) 940, be- 
cause of the arbitrary discretion given to 
officials. 


the 


The laying of a street railway track under mu- 
nicipal authority so near a sidewalk, at a point 
where the streets intersect at an acute angle, that 
passing cars will cverhang it a few inches, is held, 
in Hester v. Durham Traction Co. (N. C.), 1 L. R. 
A. (N. S.) 981, to give an abutting owner no right 
of action, the title to the street being in the mu 
nicipality. 


The right to supersedeas pending appeal is held, 
in State ex rel. Gibson v. Superior Court (Wash.), 
1L. R. A. (N. S.) 554, not to extend to an appeal 
from an order enjoining continued operation of a 
shooting gallery. 


In opposition to the rule generally accepted, it is 
held, in Louisville v. McAteer (Ky.), 1 L. R. A. (N. 
S.) 766, that property of a water company owned by 
a city is not used for a public purpose, but is tax- 
able. 


The right of a city to require a license for the use 
of streets by a telephone company is denied in Wis- 
consin Teleph. Co. v. Milwaukee (Wis.), 1 L. R. A. 
(N. S.) 581, where the statute authorizes the com- 
pany to use the streets. 


A right of action for trespass for failure to pro- 
vide the seat called for by a theater ticket is denied 
in Horney v. Nixon (Pa.), 1 L. R. A. (N. S.) 1184, 
upon the ground that the owner of the theater is 
under no implied obligation to serve the public, and 
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that the only remedy is assumpsit for breach of the 
contract. 


A condition upon a theater ticket that it will not 
be honored if sold on the sidewalk is held, in Collis- 
ter v. Hayman (N. Y.), 1 L. R. A. (N. 8.) 1188, 
not to be against public policy. 


The legal fiction that there are no fractions of a 
day is held, in Brady v. Gilman (Minn.), 1 L. R. A. 
(N. S.) 835, to have no application to cases where 
the statute expressly requires that notice shall be 
taken of the precise time an official act is done, and 
a record thereof made. 

ry 

A trademark is held, in Falk v. American West 
Indies T. Co. (N. Y.), 1 L. R. A. (N. S.) 704, not 
to be assignable apart from the good will of the 
business to which it is attached. 


The right of equity to change the number of trus 
tees from that designated by the creator of the trust 
when changed conditions render it necessary, is up 
held in Barker v. Barker (N. H.), 1 L. R. A. (N. S.) 
802. 


A statute providing that no action shall be 
brought on a claim for usury after two years from 
the time the cause of action arose is held, in Slover 
v. Union Bank (Tenn.), 1 L. R. A. (N. S.) 528, not 
to affect rights of action which accrued prior to its 
passage. 


Failure to number ballots as required by statute 
is held, in Montgomery v. Henry (Ala.), 1 L. R. A. 
(N. S.) 656, not to be fatal. 


The owner of an irrigation ditch is held, in 
Howell v. Big Horn Basin Colonization Co. (Wyo.), 
1L. R. A. (N. S.) 596, not exempted from liability, 
under the Wyoming statute, for injury to adjoining 
land through seepage caused by negligence in con- 
structing and grading the bottom of the ditch, be- 
cause the statute contained no specific requirements 
in that respect. 


The title to the bed of a navigable river is held, 
in Kinkead v. Turgeon (Neb.), 1 L. R. A. (N. 8.) 
762, to be in the State, and the rights of the ripa- 
rian owner to be bounded by the banks of the river. 


Water flowing in one direction over the surface 
without a well-defined channel, from a swamp fed 
by springs, to the channel of a stream, is held, in 
Harrington v. Demaris (Or.), 1 L. R. A. (N. 8.) 





756, to be a water course, which cannot be diverted 
to the injury of a riparian owner. 


The unrestrained exercise, for thirty years, of the 
right to cast sawdust in a stream, is held in Com. v. 
Sisson (Mass.), 1 L. R. A. (N. S.) 752, to create 
no prescriptive rights which will restrict the public 
right to regulate the use of the stream for such pur- 
pose, in order to preserve food fishes. 


The power of the Federal government to grant 
tide lands lying between high and low water mark 
within a territory is sustained in Kneeland v. Kor- 
ter (Wash.), 1 L. R. A. (N. 8S.) 745. 


Unpaid water rates of an occupant of premises 
are held, in Chicago v. Northwestern Mut. L. Ins. 
Co. (Ill.), 1 L. R. A. (N. S.) 770, not to be collect- 
ible from a subsequent occupant after a lien therefor 
is lost. That a water company may be compelled 


by mandamus to supply an individual applicant with" 
water at reasonable rates is held in Robbins v. Ban-> 


gor R. & E. Co. (Me.), 1 L. R. A. (N. 8S.) 963. _ 


That there may be a valid devise to one for life: 


with power of disposition, which will not affect the, 


remainder over unless the power is exercised, is held 
in Roberts v. Roberts (Md.), 1 L. R. A. (N. S.) 
782. 


A statute providing that foreign wills admitted 
to probate in other States may be allowed probate in 
the county in which the testator left real estate. 
held, in Re Clark (Cal.), 1 L. R. A. (N. S.) Pe 
not to permit the will of a resident to be probaked 
in another State, and then brought into Califor#ia 


for secondary or ancillary administration. oy 
r 

A vested remainder is held, in Ball v. Holland 
(Mass.), 1 L. R. A. (N. S.) 1005, to be created by 
a will giving the testator’s widow authority to spend 
the principal and income, and providing that, at her 
death, all of the testator’s property which she may 
possess shall be disposed of equally among his sur- 
viving children. 


The right of the administrator or executor of a 
person whose death is caused by the wrongful act or 
neglect of another, to maintain an action for the 
benefit of the alien non-resident next of kin of the 
deceased, is sustained in Pittsburgh, C., C. & St. L. 
R. Co. v. Naylor (Ohio), 3 L. R. A. (N. 8.) 473. 


The provision of the Kansas Bill of Rights, that 
the people have the right to bear arms for their de- 
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fense and security is held, in Salina v. Blaksley 
(Kan.), 3 L. R. A. (N. S.) 168, not to be a limita- 
tion on legislative power to enact laws prohibiting 
and punishing the promiscuous carrying of arms or 
other deadly weapons. 


The right of an attorney to a lien upon his client’s 
cause of action for tort is denied in Boogren v. St. 
Paul City R. Co. (Minn.), 3 L. R. A. (N. S.) 379. 


A pedestrian seeking to cross a highway is held, 
in Hennessey v. Taylor (Mass.), 3 L. R. A. (N. S.) 
345, not to be bound to be constantly on the lookout 
to ascertain if auto cars are approaching, under the 
penalty that, upon failure to do so, his negligence, 
if injured, must be conclusively presumed. 


A director of a banking corporation is held, in 
Hart v. Evanson (N. D.), 3 L. R. A. (N. S.) 438, 
to owe no duty in a legal sense, by reason of his 
office, to the creditors of the bank or to the public. 


A broker who has fully performed his undertaking 
to find a purchaser for property is held, in Yoder v. 
Randol (Okla.), 3 L. R. A. (N. S.) 576, not to be 
prevented from receiving his commission by the fact 
that the purchaser refuses to consummate the trans- 
action because of a defect in the landowner’s title 
to the property, where knowledge of such defect was 
not communicated by the employer to the broker at 
the time of entering into the contract of employment 
with him. 


That a vendor is mistaken in the identity of land 
which he places in the hands of a broker for sale, 
so that he cannot make title to it, is held, in Ar- 
nold v. National Bank (Wis.), 3 L. R. A. (N. 8S.) 
580, not to deprive the broker of his right to com- 
missions if he finds a purchaser ready and willing to 
take the property offered. 


Reasonable care under the circumstances, and not 
great care, is held, in Raymond v. Portland R. Co. 
(Me.), 3 L. R. A. (N. 8S.) 94, to be the measure of 

- the duty of a street car company to ascertain a pas- 
senger’s desire to alight from a car where it stops 
preparatory to crossing a railroad track. 


The liability of a railroad company as common 
carrier for baggage coming into its station is held, 
in Chesapeake & O. R. Co. v. Beasley (Va.), 3 L. R. 
A. (N. S.) 183, not to be terminated where it re- 
tains the baggage to weigh it, and within an hour 
thereafter locks it in the station for the night, the 
passageway in the meantime being so blocked by 





freight cars that it would be practically impossible 
to remove it, and it is destroyed by fire during the 
night. 7 

Under the provisions of a statute requiring rail- 
roads having contracts to carry mails to provide 
cars properly warmed, a route agent is held, in Lind- 
sey v. Pennsylvania R. Co. (D. C. App.), 3 L. R. A. 
(N. 8.) 218, to be entitled to recover from the rail- 
road company the damages causeg to him by failing 
to heat a car carrying mail which he is required to 
accompany. 


The right of a man to recover damages for mental 
suffering because of a carrier’s delay in delivering the 
baggage of his intended wife, which causes postpone- 
ment of the wedding, is denied in Eller v. Carolina 
& W.R. Co. (N. C.), 3 L. R. A. (N. S.) 225. 


The wrongful act of a stranger causing injury to 
a passenger on a street car is held, in Bevard v. Lin- 
coln Traction Co. (Neb.), 3 L. R. A. (N. S.) 3138, 
not to be sufficient to make the carrier liable, unless 
it might reasonably have been foreseen and guarded 
against by it. 


Where it was the custom of a railway company, at 
a given station, to allow persons to get into its cars 
for the purpose of assisting passengers boarding the 
same, and to give signals before starting the train 
in order that they might safely alight, the company 
was held, in Hill v. Louisville & N. R. Co. (Ga.), 3 
L. R. A. (N. S.) 432, not to be liable for the death 
of one who boarded its train for such purpose, and 
who, in attempting voluntarily to alight after the 
train had started without the usual signals, was, by 
a sudden jerk of the train, thrown under it and 
killed, when none of the employees of the company 
had notice of the purpose of the deceased in boarding 
the train, or of his intention to alight therefrom. 


One who attempts to leave a car upon learning 
that it is not the one which he intends to take is 
held, in Robertson v. Boston & N. Street R. Co. 
(Mass.), 3 L. R. A. (N. S.) 588, not to possess the 
right of a passenger, and the carrier is held to be 
bound to exercise toward him ordinary care only. 


The service upon a judgment defendant of notice 
requiring him to appear and answer certain ques- 
tions in supplementary proceedings in aid of execu 
tion, no order being made forbidding the transfer or 
other disposition of his property, is held, in McCon- 
nell v. Wolcott (Kan.), 3 L. R. A. (N. 8S.) 122, not 
to give the plaintiff a lien upon funds held by the 














THE ALBANY LAW JOURNAL. 


347 








defendant, or to prevent the latter from withdraw- 
ing such funds from the reach of his creditors by in- 
vesting them in a homestead. The other authorities 
on lien acquired by service of notice in supplementary 
proceedings are reviewed in a note to this case. 


The liability of a carrier for injury to a passenger 
by the breaking of a window pane by a missile 
thrown in sport by the conductor of another car at 
the motorman in charge of the one upon which the 
passenger is riding is sustained in Hayne v. Union 
Street R. Co. (Mass.), 3 L. R. A. (N. 8S.) 605. 


That a judgment entered upon confession of an at- 
torney, as authorized by contract of the parties and 
the laws of the State, will not be denied enforcement 
in another State merely because its statutes do not 
provide for confessions upon warrant of attorney, is 
held in Cuykendall v. Doe (Iowa), 3 L. R. A. (N. S.) 
449. 


A constitutional prohibition of damaging private 
property for public use without compensation is held, 
in Swift & Co. v. Newport News (Va.), 3 L. R. A. 
(N. S.) 404, to apply to work done after the provi- 
sion takes effect, under ordinances passed before that 
time. 

16 

An oral agreement by one who negotiates a sale of 
real estate, to pay back, at the purchaser’s option, 
tne money advanced and assume the contract, is held, 
in Esslinger v. Pascoe (Iowa), 3 L. R. A. (N. 8S.) 
147, to be void under the statute of frauds. 


Compelling a corporation to transfer stock on its 
books into the name of the purchaser is held, in 
Westminster Nat. Bank v. New England Electrical 
Works (N. H.), 3 L. R. A. (N. S.) 551, not to be 
such an interference with its internal affairs that a 
court of a State other than that of its creation will 
not decree it. 


The right to adjudge invalid, in a proceeding to 
which the holders are not parties, warrants issued 
by a county, is denied in State ex rel. Reed v. Gorm- 
ley (Wash.), 3 L. R. A. (N. 8S.) 256. 


The right of a defendant to consent to the trial, at 
the same time and before the same jury, of different 
indictments charging him with separate offenses of 
burglary and grand larceny, is sustained in Lucas v. 
State (Ala.), 3 L. R. A. (N. 8.) 412. 


Proof of custom to show that an absolute written 
contract to furnish all coal needed between certain 
dates was not to be binding in case of a strike is 








held, in Covington v. Kanawha Coal & C. Co. (Ky.), 
3 L. R. A. (N. 8.) 248, to be inadmissible. 


A provision in a deed, that a passageway shall be 
kept open, although not valid as a reservation for 
failure to use the word “heirs,” is held, in Bailey v. 
Agawam Nat. Bank (Mass.), 3 L. R. A. (N. S.) 98, 
to be enforceable against transferees with notice as a 


contract in writing capable of being specifically en- 
forced in equity. 


The right of a carrier to a lien on the cargo for 
demurrage for delay in unloading at destination is 
denied in Nicolette Lumber Co. v. People’s Coal Co. 
(Pa.), 3 L. R. A. (N.S.) 327. 


That the action of detinue will lie to recover a 
promissory note is held in Hefner v. Fidler (W. 
Va.), 3 L. R. A. (N. S.) 138. 


While the owner of property has, by deed duly re- 
corded, conveyed a lot of land and also a free right of 
way for an alleyway extending from the rear end of 
said lot across another lot owned by the grantor, it 
is held, in Flaherty v. Fleming (W. Va.), 3 L. R. A. 
(N. S.) 461, that the placing of a fence or a gate 
upon and over such right of way by a subsequent 
grantee of the other lot is a wrongful obstruction of 


such way in violation of the right of the first grantee 
under his deed. 


That the owner of the lower portion of a building 
is under an obligation to keep its walls in repair so 
as to furnish a support for the upper portion, which 
is owned by another person, is denied in Jackson v. 
Bruns (Iowa), 3 L. R. A. (N. 8S.) 510. 


Before recovery can be had for consequential dam- 
ages resulting from the taking of property by emi- 
nent domain, it is held, in Postal Teleg. Cable Co. v. 
Peyton (Ga.), 3 L. R. A. (N. S.) 333, that proof 
must be adduced which discloses the nature and ex- 
tent thereof, and data furnished from which a reason- 
able and proper estimate of the amount of compensa- 
tion to which the owner is entitled may be made. 


That equity will not interpose on behalf of a voter 
to protect his right to vote at an election is declared 
in Shoemaker v. Des Moines (Iowa), 3 L. R. A. (N. 
S.) 382. 


In a suit on a sheriff’s bond for failure to execute 
or return final process, it is held, in Beck & G. Hard- 
ware Co. v. Knight (Ga.), 3 L. R. A. (N. 8S.) 420, 
that the presumption is that the plaintiff has been 
damaged to an amount equal to the execution, and 
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that the burden is upon the defendants to mitigate 
the damages or show that the plaintiff was not in- 
jured by the breach of official duty. A note to this 
case discusses the authorities on burden of proof in 
action to recover for failure to execute process. 


Recovery for frightening a man ill in bed, by the 
explosion of dynamite in front of his house, so that 
he died within two weeks thereafter from the shock 
and the attending exertion in aiding his wife, who 
was also ill, is denied in Huston v. Freemansburg 
(Pa.), 3 L. R. A. (N. S.) 49. With this case is a 
note reviewing all the authorities on right to recover 
for physical injuries resulting from fright caused by 
a wrongful act. 


A count in a declaration charging injury through 
the frightening of a horse by an object near a high- 
way is held, in Norfolk & W. R. Co. v. Gee (Va.), 
3 L. R. A. (N. 8.) 111, to be demurrable, unless it 
charges that the object was in its nature calculated 
to frighten horses of ordinary gentleness. 


Forbidding possession within the State, during the 
close season, of game birds taken in foreign countries, 
is held, in People ew rel. Hill v. Hesterberg (N. Y.), 
3 L. R. A. (N. S.) 163, not to deprive one of his 
property without due process of law. 


For the purposes of garnishment, a debt is held, 
in Baltimore & O. R. Co. v. Allen (W. Va.), 3 L. R. 
A. (N. S.) 608, to be annexed to the person of the 
debtor, and subject to garnishment wherever he is 
found, unless expressly made payable elsewhere. 


A city charter provision making it the duty of the 
owners or occupants of premises in front of which 
sidewalks are located to keep such walks in repair, 
or pay the expenses incurred by the city in doing so, 
is held, in Hay v. Baraboo (Wis.), 3 L. R. A. (N. 8S.) 
84, not impliedly to make such owners or occupants 
liable to travelers for injuries occasioned by the 
walks being out of repair. 


Poles and wires strung along a city street to facili- 
tate communication between inhabitants of the city 
by telephone are held, in Frazier v. East Tennessee 
Teleph. Co. (Tenn.), 3 L. R. A. (N. 8S.) 323, not to 
constitute an additional burden on the fee, for which 
compensation must be made to the owners. 


A homestead occupied by the husband and children 
while the wife is insane and confined in an asylum 
is held, in Withers v. Love (Kan.), 3 L. R. A. (N. 
8.) 514, not to be abandoned by the husband’s sen- 





tence and confinement for a term of years in the 
penitentiary, and the removal of the minor children 
from the homestead. 


Knowledge on the part of one on trial for homi- 
cide, that decedent was a quarrelsome and dangerous 
man, is held, in State v. Feeley (Mo.), 3 L. R. A. 
(N. S.) 351, not to be necessary to admit evidence 
of that fact in support of his claim that he shot in 
self-defense. The other cases on character and repu- 
tation of the deceased as affecting homicide are col- 
lated in a note to this case. 


In a homicide case, testimony of antecedent threats 
or acts of violence by the deceased against the defend- 
ants is held, in State v. Tolla (N. J. Err. & App.), 
3 L. R. A. (N. S.) 523, not to be admissible when 
it appears that at the time of the homicide there was 
no threat or act by the deceased which, even in the 
light of any previous threats or acts, could justify 
the homicidal act. 


That one accused of murder believed that it was 
necessary to take the life of his adversary to protect 
himself, is held, in State v. Beckner (Mo.), 3 L. R. 
A. (N. 8.) 535, not to absolve him from liability, 
unless he had reasonable cause to apprehend danger, 
which fact must appear from the evidence. The 
standpoint of determination as to danger and neces- 
sity to kill in self-defense is the subject of a note to 
this case. 


The giving of a note by a husband in settlement 
of an account for family expenses is held, in McCart- 
ney & Sons Co. v. Carter (Iowa), 3 L. R. A. (N. 8.) 
145, not to be conclusive on the wife, under a statute 
making husband and wife jointly liable for such ex- 
penses, either as to the existence of the debt or as to 
the amount thereof. 


The right of a woman suing to annul her marriage 
on the ground of the incapacity of the man because of 
insanity at the time of the marriage, to an allow- 
ance of alimony and counsel fees, is denied in Jones 
v. Brinsmade (N. Y.), 3 L. R. A. (N. S.) 192. 


When a man and woman intend to marry and live 
together as husband and wife, but their intent is 
frustrated by the existence of some unknown impedi- 
ment, it is held, in Chamberlain vy. Chamberlain (N. 
J. Err. & App.), 3 L. R. A. (N. S.) 244, that when 
the impediment is removed, and it is shown that the 
same intent continues, their relations are lawful. 


Under a statute expressly extending the Mechanics’ 
Lien Law to the property of married women, it is 
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held, in Ball v. Paquin (N. C.), 3 L. R. A. (N. 8.) 
307, that the lien will attach to property for the im- 
provement of which such woman has contracted in a 
manner sufficient to charge her real estate. 


A note given by a woman to a creditor of her hus- 
band, whose claim has been discharged in bankruptcy 
proceedings, not in payment of the debt, but rather 
as collateral security, is held, in Widger v. Baxter 
(Mass.), 3 L. R. A. (N. S.) 436, to be without con- 
sideration and unenforceable. 


That one whose mind and memory are sufficiently 
sound to enable him to know and understand the 
business in which he is engaged has sufficient capac- 
ity to make a will is held in Mason vy. Havens 
(Ccnn.), 3 L. R. A. (N. 8S.) 172. 


One who has ability to understand the nature of 
the act in which he is engaged, and its scope and 
effect, or its nature and consequences, is held, in 
Sprinkle v. Wellborn (N. C.), 3 L. R. A. (N. S.) 
174, to be able to make a contract. 


A riparian owner who has planted oysters in the 
tidal water adjoining his land, under license from 
the State, is held, in Cain v. Simonson (Ala.), 3 
L. R. A. (N. S.) 205, to be entitled to an injunction 
to restrain other riparian owners from sailing across 
his beds in coming to and from their own, where 
such acts would do him irreparable injury. The 
right to an injunction to restrain trespass upon or 
interference with oyster beds is the subject of a note 
to this case. 


The right to enjoin proceedings under a valid 
criminal statute is denied in Sullivan v. San Fran- 
cisco G. & E. Co. (Cal.), 3 L. R. A. (N. S.) 401, 
although the acts of the accused are not within its 
provisions, and the prosecution is without reason- 
able or probable cause, and will injure or destroy 
the right of accused to carry on his business. 


That an heir will be enjoined from interfering with 
the use of land dedicated by his ancestor for the pur- 
pose of a cemetery is held in Wormley v. Wormley 


(Ill.), 3 L. R. A. (N. 8S.) 481. 
to cemetery property, burials or removal of remains, 
is the subject of a note to this case. 


Injunctive relief as 


A written agreement by the owner of insured prem- 
ises, executed after the issuance of the policy, to sell 
and convey the property to his tenant, who is in pos- 
session, upon the payment of a stipulated price, is 
held, in Grunauer v. Westchester F. Ins. Co. (N. J. 





Err. & App.), 3 L. R. A. (N. S.) 107, to be a change 
in the interest, title and possession of the subject of 
the insurance, sufficient to avoid the policy. 


Where a mutual benefit certificate is obtained by 
actual fraud, it is held, in Taylor v. Grand Lodge, 
A. O. U. W. (Minn.), 3 L. R. A. (N. S.) 114, that 
the association is under no legal obligation to return 
what has been paid as assessments, before it can 
claim that the contract is not in force. 


A stepfather not a member of one’s household, nor 
maintaining the usual family relations toward him, 
is held, in Supreme Lodge O. of M. P. v. Nevins 
(Mich.), 3 L. R. A. (N. S.) 334, not to be a member 
of his family within the meaning of that term in a 
statute permitting payment of a mutual benefit fund 
to the family of the holder of the certificate. 


To bind an insurance company to a waiver because 
of knowledge of a particular state of facts received 
by its agent while acting as agent of a building asso- 
ciation, it is held, in Foreman v. German Alliance 
Ins. Co. (Va.), 3 L. R. A. (N. S.) 444, that such 
knowledge must be shown, by circumstances or direct 
evidence, to have been present in his mind when per- 
forming the act which is alleged to have constituted 
the waiver. 


The interest of a wife in an endowment insurance 
policy upon the life of her husband, in which she is 
named as beneficiary, is held, in Wallace v. Mutual 
Ben. L. Ins. Co. (Minn.), 3 L. R. A. (N. S.) 478, 
not to be affected by a divorce which she secures 
against her husband. 


That the legislature cannot confer upon court 
commissioners whose constitutional jurisdiction is 
that of a circuit judge at chambers, powers with 
reference to juvenile offenders which require proceed- 
ings within the power of courts of record only, is 
declared in Hunt v. Wayne Circuit Judges (Mich.), 
3 L. R. A. (N. 8S.) 564. 


A tenant who upon vacating the premises, leaves 
a chattel with the understanding that he can get it 
when he wants it, is held, in Stanley v. Payne (Vt.), 
3 L. R. A. (N.S). 251, to have no right to use force 
to obtain it, when, upon calling for it and asserting 
that it is his, his successor states that he knows 
nothing about it, but will refer the matter to the 
landlord, and forbids the owner to remove it, placing 
his hand on it to prevent his doing so. 


A landlord who lets out portions of a building to 
several tenants, retaining in his own possession or 
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control the passageways and stairways for the com- 
mon use of the tenants, is held, in Siggins v. McGill 
(N. J. Err. & App.), 3 L. R. A. (N. S.) 316, to be 
bound to see that reasonable care is exercised to have 
the passageways and stairways reasonably fit and 
safe for such use. 


} eam Hind Sn 

That a constable may be convicted of larceny is 
held in Luddy v. People (Ill.), 3 L. R. A. (N. S.) 
508, where, although acting under a writ regular on 
its face, the evidence shows that he took the property 
of a stranger under it in pursuance of a conspiracy 
to get possession of it in that manner, and concealed 
the property and himself, so that lawful claim for 


the property could not be made upon him. 


A card circulated among the members of a volun- 
. tary association at the time of an election to fill one 
of its offices, advising on one side'a vote for one can- 
didate, prefixing the word “hdnest” to his name, 
and on the other side stating that his rival owed the 
publisher a debt, and advising a vote for himif he was 
thought unable to pay, is held, in Nichols v. Daily 
Reporter Co. (Utah), 3 L. R. A. (N. S.) 339, not to 
be libelous per se, where the person referred to was 
not ‘a trader or merchant, so as to entitle him to 
recover therefor without showing special damages. 


tion whatever, it is held, in Missouri, K. & T. R. Co. 
v. Bagley (Kan.), 3 L. R. A. (N. S.) 259, that it will 
not arrest the running of the statute of limitations, 
and that an amendment made after the bar of the 
statute is complete must be treated as filed at the 
time the amendment is made. 


That a new cause of action is not set up by amend- 
ment, within the rule governing the statute of limi- 
tations in such cases, is held in Terre Haute & I. R. 
Co. v. Zehner (Ind.), 3 L. R. A. (N. S.) 277, where 
the same substantial facts are pleaded merely in a 
different form, so that a recovery on either paragraph 
of the complaint would bar a recovery on the other. 
The subject of the relation of new pleadings to 
s-atutes of limitations is considered in a note to 
these cases. 


The keeper of a livery stable is held, in Weick v. 
Dougherty (Ky.), 3 L. R. A. (N. S.) 348, to be 
liable for the loss of a wagon and its contents left in 
his keeping for hire, and destroyed by the burning 
of the stable, if he could have saved it by the exercise 
of ordinary care. 


The right to a writ of mandamus to compel the 
delivery of market quotations to a bucket shop is 





denied in Western U. Teleg. Co. v. State ex rel. Han- 
mond Elevator Co. (Ind.), 3 L. R. A. (N. S.) 153. 


One who purchases a lot of strange horses, one of 
which kicks a man soon after being placed in the 
stable, is held, in Cooper v. Cashman (Mass.), 3 L. 
R. A. (N. S.) 209, not to-be hound to warn the regu- 
lar stableman of danger in handling him, after he. 
with no reason on his employer’s part to suppose that 
he is ignorant of such incident, has handled him for 
two months. 


An employer who provides for the molding depart- 
ment suitable and proper material out of which to 
construct the molds to receive the metal for a cast- 
ing, and competent molders to use them, it being the 
duty of the molder who prepares the mold to determ- 
ine finally its sufficiency for the work in hand, is held, 
in Leishman y. Union Iron Works (Cal.), 3 L. R. A. 
(N. S.) 500, not to be liable to an employee for in- 
juries caused by the explosion of a mold because of 
the use therein of unsuitable material. 


Where certain duties are imposed upon a railroad 
company by law, and a person is injured in conse- 
quence of the failure of the company to discharge 
such duties, it is held, in Choctaw, O. & W. R. Co. 


|v. Wilker (Okla.), 3 L. R. A. (N. 8.) 595, that the 
Where the original petition states no cause of ac- | 


company cannot escape liability by showing that the 
work was done by other parties under an independent 
contract. The liability of an employee after he has 
assumed control of the subject-matter of this work 
executed by the contractor is considered in a note to 
this case. 


Where a mortgage given to secure several promis- 
sory notes due at different times is foreclosed upon 
failure to pay the earlier ones, and the. property bid 
in by the holder, it is held, in McKeen v. Cook (N. 
H.), 3 L. R. A. (N. S.) 343, that the maker, in a 
suit upon a later note, has the burden of showing 
that the value of the property was sufficient to 
satisfy the note in suit as well as the earlier ones. 


The duty of a town to take active measures to pro- 
tect private property from the consequences of the 
negligent act of a public officer in attempting to pro- 
tect its highway from the effects of an ice jam, 
which, combined with the ice, threatens the destruc- 
tion of such property, is denied in Wheeler v. Gilsum 
(N. H.), 3 L. R. A. (N. 8S.) 135. 


To enable a borough to require a railroad company 
to erect safety gates where the road crosses the 
streets, it is held, in Pennsylvania Railroad Co.’s 
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Appeal (Pa.), 3 L. R. A. (N. S.) 140, that authority 
to do so must be expressly eonferred. 


A municipal corporation which gives a permit to 
use part of the street for the placing of building 
materials therein for use in the construction of a 
building on adjacent property is held, in Columbus v. 
Penrod (Ohio), 3 L. R. A. (N. S.) 386, not to be 
charged with the duty of seeing that the place is 
guarded, and not to be liable in damages to a person 
injured in consequence of the omission to guard the 
place with barriers or lights, unless it has notice of 
such omission, and after such notice it is guilty of 
negligence. 


One who maintains an ash dump on his own prop- 
erty, remote from a thoroughfare, is held, in Fitz- 
maurice v. Connecticut R. & L. Co. (Conn.), 3 L. R. 
A. (N. 8S.) 149, not to be liable for injuries to a 
child of tender years who strays from adjoining 
property through a broken fence, and is burned in 
the hot ashes, where he has no reason to anticipate 
the presence of a child there, although he takes no 
precautions to prevent such accident. 


One who makes a note purporting to be that of an- 
other is held, in Costello v. Barnard (Mass.), 3 L. 
R. A. (N. 8.) 212, not to be liable to a third person 
who takes it for value, merely because he negligently 
permits it to pass out of his custody and control. 


That the display of fireworks in a public park is 
not a nuisance per se is declared in Crowley v. Roch- 
ester Fireworks Co. (N. Y.), 3 L. R. A. (N. 8S.) 330, 

The right of a lessee to maintain a suit to enjoin 
the maintenance of a nuisance to the injury of his 
business is sustained in Grantham vy. Gibson 
(Wash.), 3 L. R. A. (N.S.) 447. 


A partner in an ordinary mercantile house is held, 
in Bernheimer v. Becker (Md.), 3 L. R. A. (N. 8.) 
221, to have no implied authority to bind his copart- 
ner by his acts in detaining and searching a customer 
suspected of having stolen property from the store. 


One who purchases a postoffice money order from 
an agent sent to cash it by an indorsee who has not 
himself indorsed it, upon the mere indorsement of 
such agent, is held, in Moore v. Skyles (Mont.), 3 
L. R. A. (N. S.) 136, to have no redress in case the 
indorsee again secures possession of it and obtains 
the money upon it. 


Failure of a railroad company to give the usual 
and ordinary signals in approaching a highway 
crossing is held, in Cooper v. North Carolina R. Co. 





(N. C.), 3 L. R. A. (N. S.) 391, not to relieve a 
traveler on the highway from the duty of looking and 
listening. 


One who steps upon a railroad track in open view 
of an approaching train, without looking to ascertain 


‘if a train is approaching, is held, in Schmidt v. 


Missouri P. R. Co. (Mo.), 3 L. R. A. (N. S.) 196, 
to be guilty of such negligence that no recovery can 
be had for his death, although the train is run in 
excess of the speed prescribed by the municipal ordi- 
nance. 


Statutory authority to condemn lands for machine 
and repair shops and other structures necessary for 
railroad terminals is held, in Rainey v. Red River, T. 
& S. R. Co. (Tex.), 3 L. R. A. (N. S.) 590, to give 
the railroad company no power to act arbitrarily and 
without regard to injury which may be inflicted on 
others. 


One holding property in trust to sell and divide the 
proceeds is held, in Winder v. Nock (Va.), 3 L. R. 
A. (N. S.) 415, to be bound to exercise only the care 
of an ordinarily prudent business man, and not to 
be liable as for fraud and breach of trust if he se- 
cures the fair and reasonable value of the land. 
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Rew Books and Hew Editions. 
Lincoln The Lawyer. By Frederick Trevor Hill. 
New York; The Century Company, 1906. 

It is but mere justice to say that in this work 
Mr. Hill gives us the best picture of Lincoln as a 
lawyer that has yet been written. The subject is 
one of fascinating interest, and the author has done 
his work con amore. It is a work that will be ap- 
preciated not only by the legal profession, but by 
all who are interested in the story of the life of one 
of the greatest of Americans. It is undoubtedly a 
fact that heretofore Mr. Lincoln’s biographers have 
laid altogether too little stress upon his achieve- 
ments at the bar, for, in the words of that other 
martyred President, William McKinley, the best 
training Lincoln had for the Presidency was the 23 
years’ arduous experience as a lawyer, traveling the 
circuits of the courts of his district and State, where 
he met and defeated some of the most powerful legal 
minds of the West. Mr. Hill’s work is characterized 
by the most scrupulous fairness and impartiality, 
and is based upon original investigation extending 
over a period of several years, bringing out much 
that has heretofore been hidden and giving new 
value to facts already known. The style of the work 
is almost a model. It is, in a word, a highly im- 
portant contribution to the literature concerning 
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Lincoln, is rich in anecdote and incident, original in| 
treatment, and embellished with a number of valu- 
able portraits and documents, some of them quite 
rare, and all of absorbing interest. 


The Power to Regulate Corporations. By Frank 
Hendrick, of the New York Bar. New York and 
London; G. P. Putnam’s Sons, 1906. 

This book is a serious attempt to define the limits 
within which the governments of the several States 
and of the nited Sttes may secure freedom of trade 
by control of the persons and things engaged therein, 
and to indicate the respective powers of thre three 
departments of government in the exercise of such 
control. The relation of the three departments of 
the government of the United States to one another 
and to those of the State governments 1n the control 
of interstate commerce and corporations is set forth 
with reference to over 2,000 cases involving ques- 
tions of constitutional law. In his admirable preface 
the author touches the heart of the problem when he 
says that “so far as corporate value is based upon 
a capitalization by anticipation of the right in the 
future to receive from the public more than a rea- 
sonable compensation for the use of its property de- 
voted to a public service, or a capitalization of the 
prospective profitable continuance of unlawful acts, 
the destruction of that value by the government is 
as truly the rightful exercise of constitutional power 
as is the prevention of the confiscation by legislative 
enactment of honestly vested corporate property.” 
The existence of these swollen values is, he says, the 
heart of the corporation problem and to their reduc- 
tion all the energies of the three departments of gov- 
ernment in the States and the United States should 
be directed. The work is admirable and tersely 
written, and constitutes a distinctly valuable contri- 
bution to the literature of the subject. 
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LEGAL NOTES. 

Following the declaration by Hon. Albert E. Mead, 
governor of the State of Washington, that sessions 
of the Supreme Court should be held in Spokane 
four times a year to accommodate the attorneys in 
eastern Washington, members of the bar of Spokane 
and Spokane county have been active, and it is given 
out that nothing will be left undone to bring this 
about. Judge W. E. Richardson, president of the 
Spokane Bar Association, supported by the judges 
of the county, has named a committee composed of 
Judge Poindexter, P. F. Quinn, Will G. Graves and 
F. M. Dudley, to prepare plans to submit to the next 
legislature in a measure for enactment permitting 
sessions being held in Spokane. The bar associations 





of Colfax, Colville, Walla Walla, and other county 





seats in eastern and central Washington and the 
chambers of commerce and commercial clubs will be 
asked to assist in the movement. 

The Supreme Court of Washington has handed - 
down a ruling in the case of Gaffney against Jones ¥. 
holding that judgments in actions in tort cannot be 


revived. There was on the statute books a law pro- 


viding for reviving judgments after the expiration 


of the six years’ limit, but in 1897 a measure was ‘ 


passed by the legislature abolishing the law. The - 
repeal was declared unconstitutional by the Supreme 
Court, as applied to judgments on contracts entered 
into before the repeal, the court holding that it was 
in contradiction to the terms of the Constitution. 
As to the validity of the act when applied to actions 


in tort, the court was not called upon to pass judg- ~ 


ment until the present case. The point raised was 
that as the act repealing the reviving law was un- 
constitutional, it could not apply in this case. The 
court granted a rehearing and after some considera- 
tion it held to its former decision. The case had 
been in the courts since 1897. 
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Judge Houlihan’s Philosophy. 


When a man is addicted to liquor he has stepped 
on the “third rail” in the railroad of life. 


“Kentucky colonels” will never decrease because 


“Kentucky dignity” can be bought for one dollar ‘ 


per quart. 


“Wait till the sun shines, Nellie,” is a sign which 
Easter milliners should display in their show win- 
dows. 


Girls with new dresses and Easter bonnets will 
find that front pews in church are at a premium on 
Easter day. 

It’s grim irony of fate for a girl to revel in one 
of Charles Garvice’s rich heroes, and then wed a 
waiter, barber, or philosophical printer. 


When some people take money for public services 
they commit “grand larceny” from the taxpayers. 


The summer girl quickly drops the acquaintance 
of impecunious college graduates because the culture 
of their talk don’t pay the bills. 


The “fireside lawyer” and “country grocery 
sage” are like the owl, they look the wisest when 
they know the least. 

The standard of a “ good fellow” is gauged by the 
number of drinks he can buy for thirsty friends. 

“ Lightning never strikes twice in the same place” 
has no application to the man who re-marries his 
divorced wife. 

JOSEPH M. SuLtivan, LL. B., 
Of the Boston Bar. 
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